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CIVIL APPEAL NO. 4865 OF 2019
(ARISING OUT OF SPECIAL LEAVE PETITION (CIVIL) NO.162 OF 2018)
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CIVIL APPEAL NO. 4868 OF 2019
(ARISING OUT OF SPECIAL LEAVE PETITION (CIVIL) NO.251 OF 2018)

CIVIL APPEAL NO. 4870 OF 2019
(ARISING OUT OF SPECIAL LEAVE PETITION (CIVIL) NO.240 OF 2018)

CIVIL APPEAL NO. 4871 OF 2019
(ARISING OUT OF SPECIAL LEAVE PETITION (CIVIL) NO.572 OF 2018)

JUDGMENT
Uday Umesh Lalit, J.
1. Leave granted.
2. These appeals are directed against common judgment and order

dated 31.10.2017 passed by the High Court of Judicature at Patna

in Civil Writ Jurisdiction Case No0.21199 of 2013 and all

connected matters.

3. In 1981, all non-Government Secondary Schools were
nationalized and the management was taken over by State of Bihar.
Consequently, all teaching and non-teaching staff were given salaries and
emoluments at the Government scales. With the schemes like Sarva
Shiksha Abhiyan, introduction of Article 21A in the Constitution and

coming into force of the Right of Children to Free and Compulsory
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Education Act, 2009 (‘RTE Act’, for short), the State was required to
induct large number of teachers in order to meet the required obligations.
These teachers employed at Panchayat, Nagar Panchayat and Municipal
levels were not given same salaries and emoluments like the teachers who
were paid at the Government scales. The petitions seeking same salaries
and emoluments on the principle of “equal pay for equal work” filed by
the latter category of teachers, were allowed by the High Court. The view
taken by the High Court is presently under challenge at the instance of the
State.

4. By the Bihar non-Government Secondary Schools (Taking over of
Management and Control) Act, 1981 (‘1981 Act’, for short), management
and control of non-Government Secondary Schools were taken over by
the State. In terms of Section 3, all non-Government Secondary Schools
other than Minority Secondary Schools based on religion or language and
Centrally sponsored, autonomous and proprietary schools were taken over
by the State Government w.e.f. 02.10.1980. Consequently, every Head
Master, Teacher and other employees of such school became employees of
the State Government, with Management and Control of all the
nationalized schools vesting in the Director of Education of State

Government (In charge of Secondary education). Section 10 dealt with
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establishment of School Service Board which was entrusted with the
power of appointment of Teachers, Head Masters in nationalized schools
and the Board would make recommendations for appointment of teachers
and for appointment or promotion of Head Masters of nationalized
secondary schools.  The District Secondary Education Fund was
constituted under Section 11 and the application of the fund under Section
12 would inter alia be for payment of salaries and allowances of the Head

Master, Teachers and other staff of the secondary schools.

5. Bihar Nationalized Secondary Schools (Service Conditions)
Rules, 1983 were framed by the State Government in exercise of powers
conferred under Sections 9 & 15 of the 1981 Act. Under these Rules the
service conditions were prescribed for Head Master, Teachers of superior
category, teachers of inferior category and teachers of junior category as
well as in respect of non-teaching employees such as clerks, peons etc.
These Rules prescribed minimum qualifications for each of those
categories. The Rules also dealt with subjects such as procedure for
appointment, permission, and disciplinary action. Rule 6 dealt with cadre

of teachers and was to the following effect:

“6. Cadre of teachers:-
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1. There shall be Dist. Cadre of junior category teachers,
of whose controlling officer shall be Dist. Education
Officer.

2. There shall be Commissionaire Cadre of the teachers
of inferior and superior category of whose controlling
officer shall be Regional Director.

3. There shall be State Cadre of Headmaster whose
controlling officer shall be Director.”

6. By the Constitution (73 amendment) Act, 1992 Part IX
(containing Articles 243, 243 A to 243-0) was inserted in the Constitution.
Article 243B mandates that in every State there shall be constituted
Panchayats at the village, intermediate and district levels in accordance

with Part IX of the Constitution Article 243G is to the following effect:-

“243G Powers, authority and responsibilities of
Panchayats. — Subject to the provisions of this
Constitution, the Legislature of a State may, by law,
endow the Panchayats with such powers and authority as
may be necessary to enable them to function as institutions
of self-government and such law may contain provisions
for the devolution of powers and responsibilities upon
Panchayats at the appropriate level, subject to such
conditions as may be specified therein, with respect to —

(a) the preparation of plans for economic development
and social justice;

(b) The implementation of schemes for economic
development and social justice as may be entrusted to
them including those in relation to the matters listed in the
Eleventh Schedule.”



Civil Appeal No...... of 2019 @ SLP(C)No.20 of 2018 etc.

6
State of Bihar and Ors. vs. The Bihar Secondary Teachers Struggle Committee,
Munger & Ors.

One of the matters listed in the Eleventh Schedule under Serial

No.17 is “Education, including primary and secondary schools”.

7. By the Constitution (74™ Amendment Act, 1992) Part IXA
(containing Articles 243P to 2437, 243ZA to 2437G) was inserted in the
Constitution. In terms of Article 243Q there shall be constituted in every
State, a Nagar panchayat for a transitional area, a municipal council for a
small urban area and a municipal corporation for a larger urban area in
accordance with the provisions of said Part IXA of the Constitution.
Article 243W dealing with powers, authority and responsibilities of

Municipalities etc. is as under:

“243W. Powers, authority and responsibilities of
Municipalities, etc. — Subject to the provisions of this
Constitution, the Legislature of a State may, by law,
endow —

“(a) The Municipalities with such powers and authority as
may be necessary to enable them to function as institutions
of self-government and such law may contain provisions
for the devolution of powers and responsibilities upon
Municipalities, subject to such conditions as may be
specified therein, with respect to —

(i) the preparation of plans for economic development and social
justice;

(ii) the performance of functions and the implementation of
schemes as may be entrusted to them including those in
relation to the matters listed in the Twelfth Schedule;

(b) the Committees with such powers and authority as
may be necessary to enable them to carry out the
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responsibility conferred upon them including those in
relation to the matters listed in the Twelfth Schedule.”

One of the matters mentioned in the Twelfth Schedule at Serial

No.13 states, “Promotion of cultural, educational and aesthetic aspects”.

8. By the Constitution (86™ Amendment Act, 2002) which came into
effect on 01.04.2010, Article 21A dealing with right to education was

inserted in the Constitution. Said Article 21A reads as under:-

“21A. Right to education. — The State shall provide free
and compulsory education to all children of the age of six
to fourteen years in such manner as the State may, by law,
determine.”

9. By Bihar Act 25 of 2006, 1981 Act was amended. Section 2 of the

Amending Act was as under:

“Amendment of Section 10 of the Act, 1981 (Bihar Act 33,
1982) — The Words “The recommendation for the
appointment to Posts of teachers in nationalized Schools
shall be sent to the Director, Secondary Education
Department by the Bihar Staff Selection Commission used
in Section 10 as substituted by Bihar Act 14, 2004 are
hereby deleted.”

The role of the Director in matters concerning appointments to the

posts of teachers in nationalised schools was thus done away with.

10. In May 2006, two draft Notes for approval of the Cabinet were

prepared. The Notes dealt with issues like requirements to increase the
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number of teachers to reach the national level of teacher to students’ ratio
and to meet the goals set by the provisions of Article 21A of the

Constitution. Some of the relevant portions of the Notes were:-

“As per the provisions of Article 21A of the Constitution
of India, imparting of free Education to the childrens’ of
age group of 6-14 has become their fundamental rights.
This is the responsibility of the State to provide quality
education keeping in mind the equality and social justice.
At present in Government schools ratio of teachers and
student 1s1:62. Whereas as per the national Educational
policy and in light of standard fixed at national level, for
the purposes of imparting quality education, this ratio
should be 1:40. There are 64:391 posts vacant for the
trained teachers and around 24 Lakhs childrens are not
even registered in the schools. Due to lack of teachers,
school and classes childrens in huge numbers are
compelled to leave the school even prior to completing
their education up to 8 years. This year there is scheme
for consolidated development of 15000 new primary
schools and around 24,000 existing schools. At present
education is being imparted to the childrens at “Shiksha
Kendras” with the help of instructors. It is thought in light
of equality and social justice that they be also provide
education in fully developed schools with the help of
teachers.”

“9. In new rules basic changes are being made in salary
of the trained teachers and in their appointment procedure.
They will be provided fixed salary of Rs.5000/- per month
and on the basis of their evaluation, in a situation of them
being successful, in each three years, an increment of
Rs.500/- per month shall be given. Appointment shall be
decentralized. At the Block levels, it shall be provided
under the panchayati Raj arrangements on the basis of
merit list.

In Gramin area they shall be called as ‘“Panchayat
teachers” and in Urban area they will be called “Nagar
teachers”.

It is expected that in this new scheme of things and on
fixed salary/stipend generally locals will be appointed on
the post of teachers and amount which shall be saved
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consequent to expenses of providing of present full salary,
could be available for the purposes of extension of
primary education and for the purposes of enhancement of
its quality.

10. New rule shall not have any effect in salary of the
teachers and in terms and condition of their appointments
made earlier. But their vacant posts shall be omitted and
same number of posts shall be created under the new
arrangements/Rules and appointment on it shall be made
under the new rules. Same arrangement/procedure shall
follow in the vacancies falling in future.

Under these provisions, Panchayat Raj institutions are
being provided with the power of appointment of new
teachers, payment of salary and other terms and conditions
of service as per the proposed new Rules of appointment.
Movable/Immovable Property of the schools, training of
teachers, construction of building of school, construction
of syllabus of study/study material, construction of book,
evaluation etc all the works shall be under the state
Government like in past.”

“5. Difficulties in previous appointment procedure:- In
the centralized examination test as adopted earlier has
following difficulties in selection and appointment of
teachers.

i Previous experience shows that in organizing
and evaluating of such examinations so many
hurdles are faced and in entire appointment
process, it takes a lot of time.

ii. If selection is done in a centralized way, there
is possibility of participation of candidates
from other states too and a practical difficulty
would come in, verification of -eligibility
certificates etc.

iii. After centralized selection process, a practical
difficulty would be faced in transfer and
posting etc and candidates would also suffer.

6. Proposed process of employment:- While considering
the above said facts/aspects, proposal is that procedure of
appointment of Secondary and higher Secondary teachers
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is decentralized and in light of 73™ and 74™ amendment of
the Constitution of India, its responsibility be given to the
Panchayati Raj Sansthan’s/bodies. Movable and
immovable property of school, Training of teachers,
construction of school building, syllabus/study materials,
construction of study materials, evaluation etc, shall be
under the control of state Government like in past.”

“8.  Under the above said process, if payment is made at
the rate of Rs.6000/- per teacher (Six thousand only)
financial implication would be Rs.89,82,72,000/- (Eighty
nine crores eighty two lakhs seventy two thousand only)
which would be required to be incurred. If appointment is
made on all these posts under the present procedure, total
amount of Rs.160,83,56,016 (rupees one hundred sixty
crores eighty three lakhs fifty six thousand sixteen rupees
only) is estimated required to be spent. In this manner if
appointment of teachers of secondary schools are done
under the new proposed Rules, total amount of
Rs.71,00,84,016 (Seventy one crores, eighty four thousand
sixteen rupees only) shall be saved. From this saved
amount, on fixed salary total 10,000 posts of teachers
could be created. From these created posts, for the
purposes of extension of secondary education in the state,
following schemes shall be floated by the Department of
Human Resources Development.”

11. Thereafter, Bihar Panchayat Elementary Teachers (Employment
and Service Conditions) Rules, 2006 came into effect on 01.07.2006. The

opening recitals of said Rules stated:

“In the exercise of the powers conferred by provision of

Article 243-G (11" schedule section no.17) of the
Constitution of India and Article-47 and 48 read with
Article 146 of Bihar Panchayat Raj Act-2006, the State
Government is pleased to make the following rules for
employment of teachers in the Elementary schools of rural
areas of the state.

Rules:

The Elementary education for the children between 6-14
years of age, has become their fundamental Right under
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the Article 21(A) of the Constitution of India. For this it
has become necessary to adopt the comprehensive
programmes for improvement and expansion of
Elementary education (system). It is required to open
thousands of new elementary schools and employment of
teachers in large number. It has also become necessary to
handover the responsibility of elementary Education to
Panchayat Raj Institutions considering their important
roles in Elementary Education in the light of 73™ and 74"
amendments of the constitution. Consequently, to achieve
the above goal, this rule is being made for the employment
of teachers in elementary schools.”

Rules 3 and 4 of said Rules were to the following effect:

“3. Grade of Panchayat Elementary Teacher- There will
be two grades of Panchayat Elementary Teachers:-

(A) Block Teacher (Those teachers including physical Education
Teachers employed at block level.)

(B) “Panchayat Teachers” (Teachers employed at Panchayat level).
4. Employment of Panchayat Elementary Teachers-

(1) Block Teachers will be employed in Middle schools by
Panchayat samiti and Panchayat teachers will be employed in
primary schools by Gram Panchayat.

(2) Category wise panel at both above mentioned level will be
prepared separately for trained and untrained candidates. At
first trained teachers will be employed. Thereafter if posts
remain vacant, untrained teachers may be employed.
Thereafter if posts remain vacant, untrained teachers may be
employed and arrangement will be made for imparting two
years teachers training to them.

(3) In reserved category if higher secondary/intermediate passed
candidates would not be available, secondary examination
(Matriculation) passed candidates may be employed. But it
will be necessary for them to acquire prescribed qualification
within maximum six years.”
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Rule 9 dealt with “process of employment” and stated that the
vacant posts would be advertised within the block/panchayat, whereafter
application forms from interested candidates would be received by Block
Education Extension Officer for Block Teachers and by the Secretary of
Gram Panchayats from Panchayat Teachers. Sub-Rule 7 of Rule 9 dealt
with constitution and approval of Committee for preparation of panel as

under:-

“7. Constitution and Approval of Committee for
preparation of panel:

Panel will be prepared on the basis of application forms
obtained by the following Committee:

(A) For Block teacher and physical Teacher:-

(i) Pramukh of Panchayat samiti-Chairman

(ii) Executive Officer panchayat Samiti - Member.

(iii)  One member elected by education committee of Panchayat
Samiti. (if parmukhe is male member, the elected member
Executive shall be a female)

(iv)  Block Education Extension Officer — Member Secretary

(B) For Panchayat teacher:
(i) Mukhiya of Gram Panchayat — Chairman
(ii) One member elected by Education Committee of Gram
Panchayat case Mukhiya is a male, the elected member

will be female -Member.

(iii)  The member of Panchayat samiti whose area covers most
of the area Panchayat — Member

(iv)  One teacher from the secondary school either from to the
panchayat nearer to the panchayat nominated by the
D.E.O. — Member.

(v) Secretary Gram Panchayat — Member Secretary.
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But the term of the elected members of both the
above committees will of one year.

Note: - In case of (non-existence) non-constituent of
the Education Committee of panchayat samiti and
Gram panchayat, one member of panchayat
samiti/gram Panchyat nominated by the Block
Education Extension officer, will be a member of the
Committee.

(vi)  After preparation, the panel will be published or make
available to the public one-week time will be given for
their objection/grievances.  Resolving the grievances
obtained, panel will be finalised.

(vii) Panel prepared for employment of Block teachers and
panchayat teacher will be approved by panchayat samiti
and Gram panchayat respectively.

(viii) Selected members will be employed in their willing
schools through counselling by the above committees in
descending order of the preference mentioned in
Anusuchi-II from the panel prepared on the basis of merit.

(ix)  Employment letter will be given to the selected candidate
(Anusuchi-IIT)

(x)  Their joining will be accepted on the basis of their consent
letter.”

In terms of Rule 12, trained Block Teachers and Panchayat
Teachers as well as untrained Block Teachers and Panchayat Teachers
were to be employed on fixed pay and the trained Block Teachers and
Panchayat Teachers would be entitled to an increase in their fixed pay by
Rs.500/- every three years, while untrained block teachers and panchayat
teachers would be entitled to increment of Rs.300/- every three years.
Under Rule 13 the posts were non-transferable. Under Rule 20 dealing

with Repeal and Savings it was stated that Panchayat Shiksha Mitras
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employed under previous circulars, orders, instructions were deemed to be

employed as panchayat teachers under these Rules.

12. On 11.07.2006, two sets of Rules were framed by the State. First,
dealing with subject of appointment of teachers in Government
Nationalized Secondary Schools in the Urban Areas of the States while
the second set dealt with the subject of appointment of teachers in
Government Nationalized Secondary Schools in Rural areas of the State.
The opening recitals in respect of both the sets of Rules were identical and

were to the following effect:-

“The State Government has taken a policy decision for the
expansion and strengthening of the Secondary and Higher
Secondary Schools of the state. At present, it is necessary
to fill up a large number of vacancies of the teachers.
Apart from this, more schools and teachers are also
needed. It has been decided to organize + 2 level of higher
secondary schools under 10 + 2 + 3 pattern in accordance
with the National Education Policy, 1986/1992. As per the
739 and 74™ Amendment of the Constitution, the
Government has decided, to decentralize the appointment
of the teachers of the Secondary and Higher Secondary
Schools and to entrust the responsibility of the
appointment of teachers of Secondary Schools to the
Panchayati Raj Institutions. These rules are being made to
achieve this aim under special planning for the
appointment of teachers in the Secondary Schools.”

A) The First set of Rules were called the Bihar Municipal Body
Secondary and Higher Secondary Teachers (Employment and Service

Conditions) Rules 2006. Rule 4 dealt with the subject of eligibility for
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appointment to the posts of Municipal Secondary Teachers under Part A
while Part B dealt with similar issues as regards Municipal Higher
Secondary Teachers. The procedure for employment was dealt with in
Rule 6, according to which the information of subject-wise vacant posts of
teachers in Government Nationalized Secondary Schools situated in
Municipal areas would be advertised in that area. Sub-Rule (6) of Rule 6
dealt with Constitution of Committees for preparation of panels in respect
of Municipal Panchayat/Municipal board and for Municipal Corporations

as under:

“Constitution of Committee for the preparation of panel and its
approval-

On the basis of received applications, the following committee
shall prepare the panel:

(a) Committee for Municipal Panchayat/Municipal Board

1. | Chairman of Municipal Panchayat President
/Municipal Board
2. | One selected Member of Education Member
Committee of Municipal panchayat/
Municipal board (In case of male
president, the selected member shall be
female)

3. | Executive  Officer of Municipal Member
Panchayat/ Municipal Board
4 | Concerned  Sub-divisional Member
Officer Secretary

If Scheduled Caste/Scheduled Tribe are not there in the
aforesaid committee, then the District Welfare Officer shall be
the additional member of the Commuittee.
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But the tenure of the member selected by the Education
Committee of Municipal Panchayat/Municipal Board shall be of
1 year.

Note: - In case of non-constitution of the education committee
of Municipal Panchayat/Municipal Board, one officer of the
district level shall be nominated by the executive officer of the
Municipal Panchayat/Municipal Board.

(b) Committee for the Municipal Corporation

1. | Mayor of Municipal Corporation President
2. | One selected member of Education | Member
Committee of Municipal Corporation
(In case of male president, the selected
member shall be female)

3. | Executive Officer of Municipal | Member
Corporation
4 | Concerned District Education Officer Member
Secretary

If Scheduled Caste/Scheduled Tribe are not there in the
aforesaid committee, then the District Welfare Officer shall be
the additional member of the Committee.

But the tenure of the member selected by the Education
Committee of Municipal Corporation shall be of 1 year.

Note: In case of non-constitution of the education committee of
Municipal Corporation an officer of the district level shall be
nominated by the Chief Officer of the Municipal Corporation.”

In terms of Rule 8, Municipal Secondary Teachers, trained and
untrained, would be entitled to fixed salary every month and also increase
of Rs.600 per month and Rs.500 per month respectively on completion of
3 years. Similarly, salary of Municipal Higher Secondary Teachers,
trained and untrained, was also a fixed salary with increase of Rs.700 per
month and Rs.600 per month for trained and untrained categories on

competition of 3 years. Under Rule 10, the posts of Municipal Secondary
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and Higher Secondary Teachers were normally not transferable, but after
completion of three years, the teachers could avail the facility of
maximum two transfers within the jurisdiction of the Municipal Body.

Rule 16(2) was to the following effect:-

These Rules shall not affect the salary and service
conditions of the teachers of Government, Nationalised
Secondary and Higher Secondary Schools appointed under
the provisions of the previous Rules.”

B) The Second set of Rules were called the Bihar District Board
Secondary and Higher Secondary Teachers (Employment and Service
Conditions) Rules, 2006. Rule 4 dealt with the subject of eligibility for
appointment to the posts of District Board Secondary Teachers under
Part-A while Part-B dealt with similar issues as regards District Board
Higher Secondary Teachers. The procedure for employment was dealt
with in Rule 6, according to which the information of subject-wise vacant
posts in Government nationalized secondary schools situated in the
District Board areas would be advertised in the District. Sub-Rule (6) of
said Rule 6 dealt with constitution of Committees for the preparation of

panels in respect of District Boards as under:-

13

vi. Constitution of Committee for the preparation of panel and
its approval-

On the basis of received applications, the following Committee
shall prepare the panel:

’ a ‘ Chairman of District Board | President ‘
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b One selected Member of Education | Member
Committee of District Board

(In case of male President, the selected
member shall be female)

C | Deputy Development Commissioner Member
d District Education Officer Member
Secretary

If Scheduled Caste/ Scheduled Tribes are not there in the
aforesaid committee, then the District Welfare Officer shall be
the additional member of the committee.

But the tenure of the member selected by the Education
Committee of District Board shall be of 1 year.

Note:- In case of non-constitution of the education committee of
District Board, one officer of the district level shall be
nominated by the Deputy Development Commissioner.”

In terms of Rule 8, District Secondary Teachers, trained and
untrained, would be entitled to fixed salary every month and also an
increase of Rs.600/- per month and Rs.500/- per month respectively on
completion of three years. Similarly, the District Board Higher Secondary
Teachers, trained and untrained, would also be entitled to a fixed salary
with increase of Rs.700/- per month and Rs.600/- per month respectively
for trained and untrained categories on completion of three years. Under
Rule 10, the posts of District Board Secondary and District Board Higher
Secondary Teachers were normally non-transferable, but on completion of
three years, the teachers could avail the facility of maximum two transfers

within the jurisdiction of the District Board. Rule 16(2) was as under:-

“These Rules shall not affect the salary and service
conditions of the teachers of Government, Nationalised
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Secondary and Higher Secondary Schools appointed under
the provisions of the previous Rules.”

13. Thus, three sets of Rules came into effect in July, 2006. Bihar
Panchayat Elementary Teachers (Employment and Service Conditions)
Rules, 2006 dealing with elementary teachers come into force on
01.07.2006; Bihar Municipal Body Secondary and Higher Education
Teachers (Employment and Service Conditions) Rules, 2006 dealing with
teachers employed in secondary and higher secondary teachers in urban
areas came into effect on 11.7.2006. Bihar District Board Secondary
Higher Secondary Teachers (Employment and Service Conditions) Rules,
2006 dealing with secondary and higher secondary teachers in rural areas
also came into effect on 11.7.2006. These three sets of Rules, for facility,
are hereinafter referred to as ‘2006 Rules’ and the teachers appointed in
terms of said Rules, again for facility, are referred to as ‘Niyojit Teachers’,

which expression appears in all official circulars and resolutions.

After the framing of Rules of 2006, the appointments to the posts of
teachers in urban as well as rural areas in respect of nationalized schools
in the State were made on the basis of said Rules of 2006. The service
conditions and emoluments payable to those teachers were governed

under the provisions of the respective sets of 2006 Rules as aforesaid.
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The emoluments payable to those teachers were, however, lower than the
emoluments paid to all the teachers who were appointed before said Rules
of 2006 had come into force. Thus, there were two categories of teachers,
the first being those teachers who upon nationalization continued or were
appointed in all Government schools before 2006 and the second category
was all the teachers appointed under 2006 Rules. The First category i.e.
regular Government Teachers were entitled to a pay-scale and certain
emoluments, whereas the Second category of teachers were appointed by

Local Authorities on a fixed salary.

It was, however, the policy decision of the State that post 2006
there would not be any fresh regular appointments in the First category
and all regular appointments post 2006 would be only in terms of 2006
Rules i.e. in the Second category. There is, however, an exception under
which certain teachers were appointed under the First category even after
2006 which will be dealt with hereafter. Barring such exception, the
policy decision had been that no fresh appointments be made in the First
category and that the First category would be treated as a dying or

vanishing cadre.
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14. The RTE Act enacted by the Parliament to provide for free and
compulsory education to all children in the age bracket of 6 to 14 years,

came into force on 01.04.2010.

A. Sections 2 (a), (f) and (n) which define terms ‘appropriate

Government’, ‘elementary education’ and ‘school’ are as under:-

“2. Definitions.- In this Act, unless the context otherwise
requires, -
(a) “appropriate Government” means —

(i) In relation to a school established, owned or
controlled by the Central Government, or the
administrator of the Union territory, having no
legislature, the Central Government;

(ii) In relation to a school, other than the school
referred to in sub-clause (i), established within
the territory of —

(A) A State, the State Government;

(B) A Union Territory having legislature, the
Government of that Union territory;

(f) “elementary education” means the education from first
class to eighth class;

(n) “school” means any recognised school imparting
elementary education and includes —

(1) a school established, owned or controlled by the
appropriate Government or a local authority;

(i) an aided school receiving aid or grants to meet whole
or part of its expenses from the appropriate
Government or the local authority;
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(ii1) a school belonging to specified category; and

(iv) an unaided school not receiving any kind of aid or
grants to meet its expenses from the appropriate
Government or the local authority;”

B. Chapter III of the Act deals with “Duties of Appropriate
Government, Local Authority and Parents” and Sections 6 and 7

appearing in this Chapter are as under:-

“6. Duty of appropriate Government and local
authority to establish school. — For carrying out the
provisions of this Act, the appropriate Government and the
local authority shall establish, within such area or limits of
neighbourhood, as may be prescribed, a school, where it is
not so established, within a period of three years from the
commencement of this Act.

7. Sharing of financial and other responsibilities. — (1)
The Central Government and the State Governments shall
have concurrent responsibility for providing funds for
carrying out the provisions of this Act.

(2) The Central Government shall prepare the estimates of
capital and recurring expenditure for the implementation
of the provisions of the Act.

(3) The Central Government shall provide to the State
Governments, as grants-in-aid of revenues, such
percentage of expenditure referred to in sub-section (2) as
it may determine, from time to time, in consultation with
the State Governments.

(4) The Central Government may make a request to the
President to make a reference to the Finance Commission
under sub-clause (d) of clause (3) of article 280 to
examine the need for additional resources to be provided
to any State Government so that the said State
Government may provide its share of funds for carrying
out the provisions of the Act.

(5) Notwithstanding anything contained in sub-section (4),
the State Government shall, taking into consideration the
sums provided by the Central Government to a State
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Government under sub-section (3), and its other resources,
be responsible to provide funds for implementation of the
provisions of the Act.

(6) The Central Government shall-

(a) develop a framework of national curriculum with
the help of academic authority specified under
Section 29;

(b) develop and enforce standards for training of
teachers;

(c) provide technical support and resources to the
State Government for promoting innovations,
researches, planning and capacity building.”

C. Chapter IV deals with “Responsibilities of Schools and Teachers”
and Sections 23 and 25 deal with issues such as qualifications and

conditions of service of teachers as well as Pupil-Teacher Ratio as under:

“23. Qualifications for appointment and terms and
conditions of service of teachers. —

(1) Any person possessing such minimum qualifications,
as laid down by an academic authority, authorised by the
Central Government, by notification, shall be eligible for
appointment as a teacher.

(2) Where a State does not have adequate institutions
offering courses or training in teacher education, or
teachers possessing minimum qualifications as laid down
under sub-section (1) are not available in sufficient
numbers, the Central Government may, if it deems
necessary, by notification, relax the minimum
qualifications required for appointment as a teacher, for
such period, not exceeding five years, as may be specified
in that notification:

Provided that a teacher who, at the commencement of this
Act, does not possess minimum qualifications as laid
down under sub-section (1), shall acquire such minimum
qualifications within a period of five years.
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Provided further that every teacher appointed or in
position as on the 31% March, 2015, who does not possess
minimum qualifications as laid down under sub-section
(1), shall acquire such minimum qualifications within a
period of four years from the date of commencement of
the Right of Children to Free and Compulsory Education
(Amendment) Act, 2017.

(3) The salary and allowances payable to, and the terms
and conditions of service of, teacher shall be such as may
be prescribed.

25. Pupil-Teacher Ratio. — (1) Within three years from
the date of commencement of this Act, the appropriate
Government and the local authority shall ensure that the
Pupil-Teacher Ratio, as specified in the Schedule, is
maintained in each school.

(2) For the purpose of maintaining the Pupil-Teacher Ratio
under sub-section (1), no teacher posted in a school shall
be made to serve in any other school or office or deployed
for any non-educational purpose, other than those
specified in section 27.”

D.  Section 35 empowers the Central Government to issue directions
while Section 38 empowers appropriate Government to make rules. In
exercise of powers conferred by Section 38 of the RTE Act, the Central
Government made “The Right of Children to Free and Compulsory
Education Rules, 2010” (hereinafter referred to as “2010 Rules”), which
came into effect on 8.4.2010. Part VI of 2010 Rules deals with topic

‘Teachers’ and Rule 20 appearing in said Part VI is as under:-
“20. Salary and allowances and conditions of service of
teachers. — (1) The Central Government or the appropriate
Government or the local authority, as the case may be,
shall notify terms and conditions of service and salary and
allowances of teachers of schools owned and managed by
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them in order to create a professional and permanent cadre
of teachers.

(2) In particular and without prejudice to sub-rule (1), the
terms and conditions of service shall take into account the
following, namely:-

(a) accountability of teachers to the School Management
Committee;

(b) provisions enabling long-term stake of teachers in the
teaching profession.

(3) The scales of pay and allowances, medical facilities,
pension, gratuity, provident fund, and other prescribed
benefits of teachers shall be at par for similar qualification,
work and experience.”

15. In exercise of powers conferred by Section 38 of the RTE Act, State
of Bihar made, The Bihar State Free and Compulsory Education of
Children Rules, 2011. The concept of neighbourhood was dealt with in
Rule 2(1)(k) and Rule 4 speaking about establishment of a primary school

within 1 km of all habitations was as under:-

“4. (1) the areas or limits of neighbourhood within which
a school has to be established by the State Government
shall be as under —

(a) A primary school has to be established within a
limit of 1(one) km. of all habitations, where number of
children between the ages of 6-14 years are at least 40
(forty):

(b) An elementary school has to be established
within a limit of 3 (three) km. of any habitation:

(2) wherever required, the State Government shall upgrade
a primary school to elementary school.

(3) In places with difficult terrain, risk of floods,
landslides, erosion, lack of roads and in general, danger
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for young children in the approach from their homes to the
school, the State Government or the local authority may
consider to locate the school in such a manner as to avoid
such dangers, by relaxing the limits specified under sub
rule (1) of rule 4.

(4) For children from very small habitations as identified
by the State Government/Local Authority, where no school
exists within the area or limits of neighbourhood specified
under Sub-Rule (1) above, the State Government/Local
Authority shall make adequate arrangements, such as free
transportation, residential facilities and other facilities, for
providing elementary education.

(5) In areas with high population density, the State
Government/local authority may consider establishment of
more than one neighbourhood school, having regard to the
number of Children in the age group of 6-14 years in such
areas.

(6) The Local Authority shall identify the neighbourhood
school(s) where children can easily be admitted and made
such information public for each habitation within its
jurisdiction.

(7) In respect of children with disabilities, which prevent
them from accessing the school the State
Government/Local Authority will endeavour to make
appropriate and safe transportation arrangements for them
to attend school and complete elementary education.

(8) The State Government/Local Authority shall ensure
that access of children to the School is not hindered by
social and cultural factors.”

Part 6 of the Rules dealt with “minimum qualifications of teachers for
the purpose of sub section (1) of Section 23 of the Act and Rule 17 was as

under:-

“Salary, allowances and conditions of service of
teachers for the purpose of sub-Section (3) of Section
23 of the Act
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17. (1) The State Government shall notify salary,
allowances and conditions of service for creation of a
professional and permanent cadre of teachers.

(2) Following points shall be taken into
consideration without prejudice for sub-rule (1) and
especially for the determination of conditions of service:-

(a) The teachers should be accountable to the school
education committee constituted under Section 21 of the
Act.

(b) The provision of creation of favourable
conditions for teachers to stay in teaching profession for
long period.”

16. Soon thereafter Bihar Panchayat FElementary Teachers
(Employment and Services Conditions) Rules, 2012 came into force on
03.04.2012. The terms Primary School, Middle School and Elementary

School by defining Rules 2 (1)(i1)(ii1) respectively as under:-

“(1) “Primary school” means the government or
government taken-over schools where at present education
is provided upto class-V level.

(i1) “Middle school” means government/government
taken over schools where at present education is provided
upto class VIII level.

(ii1)“Elementary school” means government/
government taken over primary and Middle schools.”

Rule 5 prescribed minimum qualifications for employment in respect
of teachers for classes I to V and classes VI to VIII. Rule 15 dealt with

consolidated pay of the teachers as under:-
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“15. Service Conditions of Niyojit teachers.-(a) Consolidated
Pay.-(i) the Panchayat elementary teachers will get the
consolidated pay as follows:-

* Trained teachers (basic grade) -7000/- per
month

* Untrained teachers (basic grade)  -6000/- per
month

* Trained teachers (Graduate grade)
-8000/-per month

* Untrained teachers (Graduate grade)
-7500/- per month

e Trained teachers (H.M. Middle School)
-14000/- per month

(i1) The instructors will get 4000/- consolidated pay per
month.

(ii1) If in future, the state government takes a decision to
revise their consolidated pay, they will get the pay accordingly.

(iv) No other allowances like dearness allowance, house
rent allowance, medical allowances, transport allowance etc.
will be given to the Panchayat elementary teachers and
instructors employed under these rules.”

Sub rule (b) then dealt with pay increase and stated that the
evaluation (“efficiency test”) of Niyojit Teachers as directed by the
Government according to Employment Rules, 2006 would be undertaken
and based on evaluation, the trained teachers securing 45% in general
category and 40% in reserved category would get an increase of Rs.500 in
their consolidated pay while untrained teachers wold get increase of

Rs.300/- in their fixed pay after three years.

Sub rule (f) dealt with “Promotion” and clause 3 thereafter stated that

the promotion to the post of headmaster in fixed pay of middle schools
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would be given from the seniority list of graduate trained teachers and from
the seniority list of teachers having at least 5 years of minimum satisfactory

service in graduate grade at block level.

Similar provisions for teachers working in urban areas were made by
the Bihar Nagar Elementary Teachers (Employment and Service

Conditions) Rules, 2012.

17. Though after the enforcement of 2006 Rules, the regular cadre of
Government Teachers was to be taken as a dying or vanishing cadre and
fresh appointments were to be made only in terms of 2006 Rules on fixed
pay and power appointment was vested with Panchayati Raj Institutions,
there was an exception and some Assistant Teachers in regular pay scale as
Government Teachers in secondary schools came to be appointed in the

year 2013 in following circumstances.

Sometime in December 2003, an advertisement was issued by the
State to fill up the posts of Assistant teachers. However, certain
irregularities were found in the preparation of panels during selection
process. Therefore, orders were issued for cancellation of panels. A
challenge was raised by some candidates and the High Court directed the

State to recalculate the vacancies and to go ahead with the process of
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selection. Special Leave Petition No.22882 of 2004 filed in this Court by
the State was withdrawn. Thereafter, the State attempted to fill the
vacancies in terms of 2006 Rules which led to the filing of Contempt
Petition No0.297 of 2007 in this Court. By order dated 9.12.2009, this Court
directed the State Government to fill up 34540 posts of Assistant teachers

as per advertisement published in December 2003 as one time appointment.

The Bihar Special Primary Teachers Appointment Rules, 2010 were
therefore framed. These Rules were to deal with exceptional situation
which was styled as “One Time Appointment.” Accordingly, 34540
teachers were appointed in 2013 as Government Teachers on regular pay
scales. The developments including the difficulty expressed by the State in
accommodating teachers because of change in policy were dealt with by

this Court in Nand Kishore Ojha v. Anjani Kumar Singh' as under:-

“l. Contempt Petition (C) No. 297 of 2007, filed in SLP
(C) No. 22882 of 2004, arose out of an alleged breach of
undertaking said to have been given on 18-1-2006 by the
State of Bihar and the order passed on the basis thereof on
23-1-2006 by this Court in State of Bihar v. Nand Kishor
Ojha (2014 11 SCC 404) As we have indicated in our
order dated 9-1-2009, a number of writ petitions had been
filed against the State of Bihar, raising issues relating to
recruitment of teachers in primary schools. At one stage, it
was brought to our notice that on account of changes in
the policy, trained teachers who were in place at the time
when the undertakings were given, could not be
accommodated. Accordingly, we had passed orders
directing that the trained teachers who at one time were

1 (2014) 11 SCC 405
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less than the number of vacant posts, should be given
appointment 1in the vacancies that were available.
Subsequently, however, there was some discrepancy as to
the number of vacancies available as against the number
of teachers to be accommodated. Accordingly, we adopted
a figure from an advertisement which had been published
for recruitment of primary school teachers and took the
number of available vacancies to be 34,540.

2. We had directed that the said vacancies be filled up with
the said number of trained teachers as a one-time measure
to give effect to the undertakings which had been given on
18-1-2006 and 23-1-2006. Accordingly, without issuing a
rule of contempt, we had directed that the said vacancies
be filled up from amongst the trained teachers who are
available in order of seniority. Subsequently, however, it
came to light that the number of candidates available were
much more than the number of vacancies and there were
also serious doubts raised about the eligibility of some of
the candidates and some of the institutions from which
they alleged to have received their training.”

As a result, 34,540 primary school teachers came to be appointed in
the year 2012-13. These teachers though appointed after 2006 were not
appointed in terms of 2006 Rules but Special Recruitment Rules called

2013 Rules were formulated.

18. An association of teachers called Parivartankari Prarambhik
Shikshak Sangh approached the High Court by filing Civil Writ
Jurisdiction Case No0.7089 of 2013 contending that the Panchayat
elementary teachers were entitled, under the principle of “equal pay for
equal work”, to same pay-scales which were being given to the teachers

appointed under the State Government. The matter was contested and the
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Single Judge of the High Court dismissed said Writ Petition by his

judgment and order dated 5.4.2013. It was observed:-

“Here is a case where the State as a matter of policy came
up with a scheme of mass employment at grass root level
at the Panchayats to ensure that sufficient teachers are
available at the local level so that children who have no
ready access to education also have such opportunity. In
the aforesaid background, as far as the State exchequer is
concerned, the policy/scheme was in accordance with the
burden it could bear for such recruitment under which the
members of the petitioner’s society have been appointed.
That being the case, it is entirely at the discretion of the
State Government to decide the service conditions
including pay-scale for persons appointed under the
aforesaid Rules. The Court would not substitute is own
views or force the State to make payment from the public
exchequer as it is the State which is also accountable for
such expenditure and has to justify such payment.

If the State Government has framed a policy/scheme for
evolving a way of balancing between the requirement of
teachers and the financial liability together with
devolution of power to the Panchayats, the Court would
not interfere and disturb the equilibrium.”

19. Around this time, several other writ petitions were filed, being
aggrieved by the differential treatment, where the Niyojit Teachers
appointed under Rules of 2006 were not been given the same pay-scales
and were differentially treated. These petitions highlighted denial of
concept of “equal pay for equal work” and challenged the validity of
relevant provisions of 2006 Rules. The matters were taken up by the
Division Bench of the High Court, the lead matter being CWJC 21199 of

2013 filed by the Bihar Secondary Teachers Struggle Committee, Munger.
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20. In response, the stand of the State was that there were differences
between two categories of teachers. In supplementary counter affidavit
filed by the Director, Secondary Education, the difference was projected

as under:-

“13.  That the comparative difference between the aforesaid two
categories of teachers is more apparent from the tabular chart
prepared hereinafter:-

SI. | Head | Earlier District |Niyojit Teacher
No. Cadre Teacher
1. Cadre | District/Division Respective Panchayat,
Block, Nagar Panchayat,
Nagar Parishad, Nagar
Nigam or Zila Parishad, as
the case may be.

2. Status | Employee of State |Employee of respective

Government institution of Panchayati
Raj Institution/Urban Local
bodies/Zila Parishad
3. Nature | Dying/diminishing |To continue
of cadre
Cadre
4. Nomen | Assistant Teacher  |Panchayat
clatur Teacher/Prakhand Teacher/
e of Nagar Teacher/Zila
post Parishad Madhyamic
Teacher/Nagar ~ Parishad
Madhyamic Teacher/Zila
Parishad Uchhtar
Madhyamic Teacher/Nagar
Parishad Uchttar
Madhyamic Teacher
5. Appoin | District Respective PRI’s/Urban
ting Superintendent of | Local Bodies/Zila Parishad
Autho | Education now
rity District Education
Officer/Director,
Secondary
Education

6. Mode |BPSC based on |Based on Marks obtained in
of competitive academic  course  and
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Recrui | examination/Erstw | training course
tment | hile Vidyalaya

Seva Board

7. Rules | Bihar Elementary |Bihar Panchayat
Schools  Teachers | Elementary Teachers
Appointment (Employment and Service

Rules, 1991 as | Conditions) Rules, 2012;
amended AND | Bihar Nagar Elementary
Bihar  Secondary | Teachers (Employment and
Schools Teachers | Service Conditions) Rules,

Appointment 2012; Bihar District Board
Rules. Secondary and  Higher
Secondary Teachers

(Employment and Service
Conditions) Rules, 2006;
Bihar Municipal Body
Secondary and Higher
Secondary Teachers
(Employment and Service
Conditions) Rules 2006; as

amended.
8 Status | The said relevant |Itis in existence
of Rules has already
appoi | repealed.
ntmen
t
Rules
9. No. of [Upto 2006 in |After 2006 in Primary &
teache | Primary & | Secondary about 4.4 lakhs
rs Secondary  about
1,30,000
10. | Appell | RDDE/Director, District Appellate
ate Secondary Authority/State  Appellate
Autho | Education Authority.
rity

21. During the pendency of these matters, a Resolution was passed by
the State Government on 11.08.2015, under which the Niyojit Teachers
were granted a pay-scale instead of fixed salary that was contemplated
under 2006 Rules. The Resolution also indicated number of primary

teachers, secondary teachers and higher secondary teachers as well as
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librarians that were appointed and the pay-scale that was given to those

teachers. The tabular chart given in the Resolution was as under:-

“2.1 Primary Teacher

SI.
No.

Post

No. of
Vacancies

Pay-scale

QGrade
pay

1

2

3

4

1.

Primary
Teacher
(Untrained)

62031

5200-2020
0

Primary
Teacher
(Trained)

245344

5200-2020
0

Primary
Teacher
(Graduate
untrained)

14000

5200-2020
0

Primary
Teacher
(Graduate
trained)

22739

5200-2020
0

2400

Total
Teachers
(inclusive
of number
of teachers
to be
appointed
in future as
against the
declared
vacancies)

344114

2.2 Secondary Teacher/Librarian

SL.
No.

Post

No. of
Vacancies

Pay-scale

Grade
pay

1

2

3

4

l.

Secondary
Teacher
(Untrained)

4463

5200-2020
0

Secondary
Teacher
(Trained)

25038

5200-2020
0

2400
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3. Librarian 1900 5200-2020 0
0
4. Higher 3058 5200-2020 0
Secondary 0
Teacher
(10+2)
(untrained)
5. Higher 26774 5200-2020 2800
Secondary 0
Teacher
(10+2)
(trained)
Total 61233
Teachers
(inclusive
of numbers
of teachers
to be
appointed
in future as
against the
declared
vacancies)

Para 2.5 of the Resolution was as under:-

“2.5 The benefit of Dearness Allowances; Medical Allowances;
House Rent Allowances and Annual Increment, as announced
for State Govt. Employee from time to time, will be extended to
Niyojit Trained, Untrained |Primary, Secondary, Higher
Secondary Teachers and Librarians.”

The Resolution further prescribed the minimum basic pay-scale for
trained primary, secondary and higher secondary teachers as well as the
librarians from 1.7.2015. Additionally, the Resolution stated that amounts
of Rs.2,000/- for trained teachers, Rs.2,400/- for secondary trained
teachers and librarians and Rs.2,800/- for higher secondary trained

teachers would be payable as Grade Pay. Similarly, in cases of untrained
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teachers it was stipulated that with effect from 1.7.2015 there would be
rise of at least 20% in their emoluments and they would also be entitled to
The Resolution further stated that the revised

Special Allowance.

emoluments would entail financial impact as under:-

Particulars of additional financial impact
S1. Grade | Number of Total Total Total
No Niyojit | emoluments | emoluments | additional
Teachers | payablein | being paid | financial
who would | terms of the | presently impact
benefit pay-scale (figure in
crores)
1 | Primary 344114 6693.23 4173.21 2520.04
Teacher
2 | Secondary 61233 1259.30 830.85 428.45
Teachers,
Higher
Secondary
Teachers
and
Librarians
Total 405347 7952.55 5004.06 2948.49

22. When the matters were taken up for consideration by the Division
Bench, it was submitted on behalf of the Writ Petitioners that both
categories of teachers i.e. Government Teachers and Niyojit Teachers
were imparting instructions in the same nationalized schools and yet there
was considerable difference in the emoluments paid to Niyojit Teachers;
that both the categories of teachers were discharging same responsibility

and were teaching the same syllabus and there was no difference in the

performance of their duties and responsibilities; that the distinction made
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between these two categories was completely unreasonable and that on
the basis of constitutional principle of “equal pay for equal work™ Niyojit
Teachers were entitled to same salary, pay-scales and emoluments as were
payable to the Government Teachers in nationalised schools. Strong
reliance was placed on the decision of this Court in State of Punjab and
others vs. Jagjit Singh and others’ and particularly on paras 42 and 44

thereof.

While defending the action on part of the State, the learned
Advocate General submitted inter alia that the Writ Petitioners were
appointed under the provisions of 2006 Rules and as such, they could not
challenge the validity of the Rules under which they were appointed; that
the teachers appointed before 2006 were appointed by the Director on the
recommendations of Vidyalaya Seva Board/Bihar Public Service
Commission/Subordinate Service Selection Board whereas Niyojit
Teachers were appointed under completely different sets of Rules; that the
teachers appointed prior to 2006 was a dying or a vanishing cadre and
there were no fresh appointments in that category; thus the Niyojit
Teachers could not claim any parity on the basis of “equal pay for equal

work”.

2 (2017) 1 SCC 148
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At the conclusion of the hearing, written submissions were also

filed on behalf of the State to the following effect:-

“l. That in the instant matter argument proceedings are
completed and order reserved on 09.10.2017, the instant
written submission is being filed with a view to
supplement the contentions raised in the earlier affidavits
in respect of claim raised by the petitioners in this case.

2. That it is stated that at present 3,19,703 teachers in
Elementary Education and 37,529 teachers in Secondary
& Higher Secondary Education are working under
Panchayati Raj institutions and Urban Local Bodies and
the State Government provides grants-in-aid to the local
bodies for the payment of salary to such teachers and at
present the estimated budgetary expenditure is about
Rs.8924.48 Crores per annum.

3. That if the teachers appointed by the local bodies are
allowed salary at par with teachers of dying cadre of State
Government, the estimated budget will come to
Rs.18853.96 crores, for which additional budgetary
allocation of Rs.9929.48 crores will be required.

4. That it is relevant to mention here that there are large
number of vacancies of teachers from Elementary level to
Higher Secondary level which are likely to be filled up in
due course. As per available information, 1,71,775 vacant
posts of teachers in Elementary Education and 38000
vacant posts in Secondary/Higher Secondary Education
exist and this way, an additional amount of Rs.6144.02
crores would be required to meet salary for payment of
future recruitments.

5. That in view of aforementioned discussions, it would
be evident that an additional budgetary allocation of
Rs.16073.50 crores would be required to meet the
expenses likely to be incurred in payment of salary to the
working teachers as well as teachers likely to be recruited
in near future under local bodies in addition to the present
estimated budgetary expenditure of Rs.8924.84 crores,
which would be apparent from the chart annexed herewith.
A photocopy of composite chart is annexed herewith an is
marked as Annexure-R in this written submission.

6. That it is relevant to point out here that at present the
total budgetary provision on education by the State
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Government is Rs.25251 crores which is about 16% of
total budgetary provision of the State Government and if
the prayer of the petitioner of these bunch of writ
applications would be allowed, the fiscal condition of the
State would get adversely affected and further, it would
also affect all other duties and functions including welfare
programme of the State Government.

7. That in view of the aforementioned facts, the
deponent humbly submits that while deciding the issue in
question, the aforesaid fact needs to be considered by this
Hon’ble Court.

23. All the Writ Petitions were allowed by the High Court by its judgment
and order dated 31.10.2017. During the course of said judgment, following

1ssues were framed:-

“(i) Whether Rules 6 and 8 of Rules 2006 are consistent
with Article 14 of the Constitution of India or it is
violative of Article 14 of the Constitution.

(1)) Whether the Niyojit Teachers are entitled to equal
pay for equal work at par with the teachers
appointed in the nationalised school prior to coming
into force 2006 Rules or not?

(111) Whether the writ petitioners are entitled to a
direction for fixation of their pay at par with their
counterparts teachers appointed in the nationalised
school prior to framing of 2006 Rules or not?”

24. It was observed that there was no pleading that the Niyojit
Teachers appointed after 2006 were, in any manner, inferior in
qualification or training and that there was no material to suggest that they
were discharging different duties and responsibilities in the same

institution. It was found that the admitted position was that both
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categories of teachers were discharging similar duties of imparting
instructions in same schools and were having necessary qualifications as
were possessed by the teachers appointed before 2006. The High Court
placed reliance on the decisions of this Court in Jagjit Singh’ and Jaipal
and others vs. State of Haryana and others® and found that the action on
part of the State in denying the pay-scales to Niyojit Teachers was

arbitrary and unreasonable. It was concluded as under:-

“58. Thus materials on the record are clinching on the
point that the Niyojit Teachers are regular teachers
working in the nationalised school under the control of the
State Government. The State Government has adopted two
different pay-scales one for the Niyojit Shikshak and the other
for the teachers known as regular teachers appointed prior
to framing of 2006 Rules. Such discrimination in the
pay-scale on the basis of artificial distinction is
unreasonable.”

25. During the course of its discussion, it was also observed as under:-

“46. 1 also find that the poor scale to the Niyojit Shikshak
has adversely affected the academic atmosphere in the
state of Bihar. The ill paid teachers without having any
promotional prospects cannot be expected to deliver the
best. The settled principle of personal management is that
incentive and prospect boost the moral of man force in
service. The better salary and prospect in the career is
catalyst for the best performance, the teachers in such
schools drawing less than the class 4 employee are not
good to the institution and the society. It is a matter to
introspect and the State Government must rise to the
situation and undo the injustice by making payment at par
with the other regular teaches to the Niyojit teachers. It
appears that the poor payment to the teachers appointed

3 AIR 1988 SC 1504
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under 2006 Rules has adversely affected the recruitment of
the best and most competent teachers and probably that is
one of reasons that there is mushrooming of coaching
Institutes where the students are more attracted then
regular teaching in the school. The Court cannot ignore
the ground reality.”

Finally, the High Court directed, infer alia,

“(i1) The petitioners are entitled to “equal pay for equal
work”

(ii1))  The respondents are directed to fix their pay-scale
like regular teachers of the nationalised school with effect
from the initial date of appointment notionally and actual
payment with effect from 8.12.2009, the date of filing of
CWIC No.17176 of 2009, in view of the fact that such
grant of relief from the date of filing of the writ
application was approved by the Apex Court in the case of
State of Haryana vs. Charanjit Singh * discussed in the
judgment of Jagjit Singh’s’ case (supra) and I have held
that Rule 8 is inoperative, in effective, inapplicable from
the date of inception as it is arbitrary and unconstitutional
and violative of Article 14 of the Constitution so far as the
Niyojit Shikshak are concerned.

(iv)  The respondents are also directed to revise the
pay-scale of the petitioners according to the principles of
pay revision under recommendation of the 7™ Pay
Revision to the Niyojit Shikshak like other regular
employees after granting equal pay for equal work
notionally from the date of their appointment and actual
payment with effect from the date of filing of 1% of the
batch of writ petitions, i.e. 8.12.2009.

(v)  Such exercise must be completed within a period of
three months from today and monetary benefits admissible
to the Niyojit Shikshak must be paid to them within a
further period of three months.”

4 (2006) 9 SCC 321
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26. State of Bihar, being aggrieved, has challenged the aforesaid
decision of the High Court in these appeals. On 29.01.2018 this Court

passed the following order:-

“The question raised in this batch of petitions is whether
there must be parity in the teachers recruited by the local
bodies and teachers recruited by the State Government.

According to the stand of the State Government, the
teachers recruited by the State Government prior to 2006
are a dieing cadre. There are about 50,000 teachers in the
category of teachers recruited by the State Government as
against approximately 3,50,000 teachers in the category of
the teachers recruited by the local bodies. It is submitted
that there is thus, only one permanent category i.e. those
recruited by local bodies. The salary paid to the second
category is roughly Rs.20,000/- as against the salary of
Rs.56,000/- on an average paid to the teachers recruited by
the State Government as of now.

Even though, on principle, there has to be parity in the
salary of the teachers, whether recruited by the State
Government or by the local bodies. If any filters,
consistent with the law, are required to be employed for
giving the parity, the same can be done. However,
question is of applicability of such principle where
category of teachers in first category is declared a dieing
cadre. Secondly, we need to consider whether it is
practical to fasten the State Government with the liability
for the arrears. The stand of the State is that in future there
will be only one category i.e. teachers recruited by the
local bodies. Even in such situation, there has to be
rational in the pay package of the teachers recruited by the
local bodies. In doing so, the amount paid by the Central
Government ought to be utilised by the State Government
and the State government may consider the view-point of
the respondents and come out with a proposal which may
be reasonable. It may constitute an Expert Committee of
at least 3 officers in the rank of Chief Secretary. The said
Committee will also be free to interact and consider the
view-point of the concerned teachers as well as any other
stakeholders, in case any suggestion is received by it.
Such suggestion may be addressed/given to the Chief
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Secretary which in turn can be considered by the Expert
Committee.

We accordingly adjourn the matter to 15" March,
2018 for further consideration.

We consider it necessary to request Mr. P.S.
Narasimha, learned Additional Solicitor General, to assist
the Court to place the view-point of the Central
Government before the Court.

Status quo, as on today, be maintained in the
meantime.”

27. Accordingly, an Expert Committee consisting

of Chief

Secretary-Bihar, Principal Secretary-General Administration Department

and Principal Secretary-Water Resources Department was constituted.

The Committee set out the background facts as under:-

......... The Committee perused the Rules relating to
niyojan of teachers under the Panchayati Raj Institutions
as well as Municipal Bodies which was promulgated in the
year 2006 and was amended from time to time. In view of
provisions under rule-20 of the Bihar Panchayat Primary
Teachers (appointment & Service conditions) Rules, 2006,
the earlier contractual appointees on the post of Panchayat
Shiksha Mitra were adjusted/absorbed as panchayat/block
teachers w.e.f. 01.07.2006. Panchayat Shiksha Mitra were
appointed on contractual basis for a period of 11 months
on a fixed remuneration of Rs.1500/- per month from the
year 2002-03 in the rural areas. The total number of such
contractual appointees was 1,04,114 on 01.07.2006, who
were adjusted/absorbed on the post of panchayat/block
teacher and were paid a fixed pay of Rs.5000/- per month
in case they were trained and Rs.4000/- per month in case
they were untrained.

In the said rules, 2006 it was also provided that after
every three years there shall be an increment of Rs.500/-
in case of trained and Rs.300/- in case of untrained on the
basis of their evaluation as prescribed.
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The Rules, 2006 was amended in the year 2009
wherein provision for Evaluation Test was made and it
was provided that after qualifying in the said test, the
increment in pay shall be granted. It was further provided
that maximum three attempts would be given for
qualifying in the said test failing which they shall be
terminated by their respective employer. The said
evaluation test was only for the purpose of increment in
pay and not for grant of pay-scale, equivalency or
certification, if any.

6. In view of provisions under Article-21A of the
Constitution of India, the education to the children of age
group 6-14 has been made a fundamental right and in the
light of Right of Children to Free & Compulsory
Education Act, 2009 which came into force w.e.f.
01.04.2010, the National Council for Teachers Education
(NCTE) has been notified as the academic authority by the
Central Govt. The NCTE has fixed the minimum
eligibility criteria for appointment on the post of primary
teachers and in that background, Bihar Panchayat Primary
Teachers (appointment & Service conditions) Rules, 2012
has been framed wherein the minimum eligibility criteria
for appointment has been fixed that a candidate should be
qualified in Teachers Eligibility Test conducted by the
Central or State Govt. Thus, the Teachers Eligibility Test
is merely an eligibility to make an application for his/her
selection. In other words, no person can be appointed on
the post of a teacher unless he successfully passes through
the requisite selection process.

7. Similarly, rules for selection on the post of teacher in
Secondary & Higher Secondary Schools were also
promulgated. Selection/appointment in the primary &
secondary segment was made after 2006 by the Gram
Panchayat & Municipal bodies and no provision for any
examination/test was made in the said selection process.

8.  For appointment on the post of primary teacher, prior
to 2006 Rules, rules were also framed in 2003 wherein it
was provided that recommendation shall be made for such
appointment after conducting preliminary & mains
examination by the Staff Selection Commission, Bihar.

9. Similarly, for appointment on the post of Secondary
Teacher, prior to 2006 Rules, rules were also framed in
2004 wherein it was also provided that recommendation
shall be made for such appointment after conducting
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preliminary & mains examination by the Staff Selection
Commission, Bihar.”

It, thereafter, considered the current situation after the Resolution
dated 11.8.2015 and implementation of the recommendations of 7" Pay

Commission. The Committee went on to observe:-

“18. It may be noted that in the elementary schools there
are about 3,19,703 niyojit teachers whereas; in the
secondary/higher secondary schools there are about
38,715 niyojit teachers (including librarians). Out of those
teachers working in the elementary schools, 2,65,000
teachers are covered under the Sarv Shiksha Abhiyan. For
payment of salary to the teachers covered under the Sarv
Shiksha Abhiyan, the percentage of share of Central
Government and State Government is 60% and 40%
respectively.

22. ... ... 1. Tt is financially impractical to act upon
suggestions received for implementation of order of the
Hon’ble High Court dated 31.10.2017 relating to grant of
pay scale to the niyojit teachers notionally from the date of
their initial joining and actual benefits from 08.12.2009 at
par with that of Assistant Teachers appointed by the State
Government, for the reasons that if the said order is
implemented, the State Government would be liable to pay
an amount of about Rs.52000/- crores in terms of arrears
to such teachers, which would not be possible from the
financial resources of the State Government.”

The Committee, then, suggested:-

“Taking into account the financial resources of the State
Government and procedure adopted for niyojan of such
teachers, upgraded pay structure can be granted to such
niyojit teachers (including teachers who have qualified in
the Teachers Eligibility Test) after going through a
filtration process. The basis of filtration process should be
a special examination conducted for the said purpose.
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Two separate chances shall be given for appearing in the
special examination.”

It was further suggested that upgraded pay structure could be
granted to such Niyojit Teachers who succeeded in special examination
conducted for said purpose and thus, teachers who pass such special
examination be covered under the upgraded pay structure with an

increment of 20% in their pay.

28. An affidavit in reply was, thereafter, filed on behalf of the

Ministry of Human Resource Development, Union of India. It was stated
that Sarva Shiksha Abhiyhan (SSA) and Rastriya Madhyamik Shiksha
Abhiyan (RMSA) were operational from the financial years 2000-2001
and 2009-2010 respectively till 2017-2018 and that both the programmes
were Centrally Sponsored Schemes under which funding was shared
between Central and State Governments. These programmes were
conceived to achieve Universal Elementary Education. It was then

stated:-

“23. To summarise, it is submitted that the Sarva Shiksha
Abhiyan (SSA), the erstwhile Centrally Sponsored
Scheme was being implemented since 2001-02 in
partnership with the State Governments and Union
Territory Administrations for universalising elementary
education across the country. Its overall goals included
universal access and retention, bridging of gender and
social category gaps in education and enhancement of
learning levels of children. Subsequent to the enactment
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of the RTE Act, 2009 by Parliament, the SSA norms were
revised to harmonise with RTE provisions. Funds under
SSA are provided for more than 40 interventions such as
opening of new schools, residential school facilities,
additional class rooms, provisioning for teachers, periodic
teacher training etc. The SSA Framework also provides
support for additional teachers to maintain Pupil Teacher
Ratio (PTR) in schools and teachers for new elementary
schools opened under SSA programme. Part of the funds
required for such positions approved and filled-up under
the SSA programme were met by the Central and State
Governments. Since the recruitment and other service
matters of these teachers are under the domain of State
Govts. and UTs, the salary and pay fixation for these
teachers was done by the respective States and UTS.

24. That the Chapter-Ill point 21 of the Financial
Management and Procurement (FMP) Manual under the
heading “Appointment of teachers” provided that SSA
would be an addition to States and UTs and the States and
UTs would have their own norms for recruitment of
teachers and payments of salary to new recruits. The
States will be free to follow their own norms as long as
these are consistent with the norms prescribed by NCTE
and Assistance will not be available for filling up existing
vacancies that have arisen on account of attrition. A true
typed copy of the FMP Manual of SSA is attached and
marked herewith as ANNEXURE-8.

New Scheme — Samagra Shiksha

25. The Sarva Shiksha Abhiyan (SSA), Rashtriya
Madhyamiik Shiksha Abhiyan (RMSA) and Centrally
Sponsored Scheme on Teacher Education (CSSTE) were
the three major flagship school education development
programmes of the Ministry of Human Resource
Development (MHRD), Government of India being
implemented in partnership with State/UTs since 2000-01,
2009-10 and 1987 respectively. While the SSA covered
the elementary level (grades I-VIII), the RMSA covered
grades IX-X, whereas CSSTE aims to provide
infrastructural and institutional support to Government
Teacher Education Institutions (TEIs) to enhance the
quality of teachers. The approval of these schemes was
upto the end of 12" five year plan in 2016-17. These were
extended for a period of one year i.e. 2017-18, pending
their Evaluation and further approval.  Although, the
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Central Sponsored Schemes of SSA, RMSA and TE have
significantly contributed towards the government’s efforts
to provide access to education in the country, their scope
and coverage remained segmented and did not provide for
any intervention for the pre-school level and only very
limited support for senior secondary levels. Also, there
was a need to focus on the improvement of quality of
education and learning out comes of students. Further,
independent evaluations of the Schemes instituted at the
end of the 12" five year plan, had also suggested increased
convergence and integration between the Schemes through
a single school education development programme
covering grades [-X/XII. Therefore, it has been decided to
formulate a single scheme for School Education by
merging the different school education development
schemes and programmes like the SSA, RMSA and
CSSTE into an overarching programme with the broader
goal of improving school effectiveness measured in terms
of equal opportunities for schooling and equitable learning
outcomes. The draft guidelines for the new scheme were
circulated among the States and UTs for their comments
vide letter No.2-16/2017-EE.3 dated 22" January, 2018
and also discussed in the National Workshop of all States
and UTs held on 30" January 2018. The new scheme —
‘Samagra Shiksha’ — has been approved by the Cabinet on
28™ March, 2018 and it came into the effect from 1% April,
2018.

26. The vision of the scheme is to ensure inclusive and
equitable quality education from pre-school to senior
secondary stage in accordance with the sustainable
Development Goal (SDG) for Education. The major
objectives of the scheme are provision of quality education
and enhancing learning outcomes of students; Bridging
Social and Gender Gaps in School Education; Ensuring
equity and inclusion at all levels of school education;
Ensuring minimum standards in schooling provisions;
Promoting Vocationalisation of Education; Support States
in implementation of Right of Children to Free and
Compulsory  Education (RTE) Act, 2009; and
Strengthening and Upgradation of State Councils of
Educational Research and Training (SCERTSs/State
Institutes of Education (SIEs) and District Institutes of
Education and Training (DIETs) as nodal agencies for
teacher training.
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27. The Samagra Shiksha envisages the ‘school’ as a
continuum from pre-school, primary, upper primary,
secondary to senior secondary levels. This will smoothen
the transition across the various levels of school education
and aid in promoting universal access to children to
complete school education. The major interventions
across all levels of school education, under the scheme
are: (i) Universal access including infrastructure
development and retention; (ii) Gender and Equity; (iii)
Inclusive Education; (iv) Enhancement of Quality; (v)
Financial Support for Teachers Salary; (vi) Digital
Initiatives; (vii) RTE entitlements including uniforms, text
books, etc; (viii) Pre-school Education; (ix) Vocational
Education; (x) Sports and Physical Education; (xi)
Strengthening of Teacher Education and Training; (xii)
Monitoring; and (xiii) Programme Management.

28. The Budget for all the three schemes is being merged
into a single Budget provision. This will be the Central
share to be provided to the States and UTs with the
existing fund sharing pattern of 60:40 for all the States,
with the exception that the pattern will be 90:10 for
North-Eastern and three Himalayan States and 100% for
Union Territories without Legislature.

29. In order to focus on improvement of educational
indicators and quality of education, part of the funds will
be allocated amongst the States and UTs based on an index
of requirements/performance. The use of funds would be
governed by approved interventions within the ceilings
decided by the empowered committee of the department
i.e., the Project Approval Board headed by Secretary,
Department of School Education & Literacy. A single
Utilisation Certificate would be required from the State
streamlining the merged Schemes. Further, it was noticed
that in the erstwhile schemes of SSA and RMSA, the
support for teacher salary was as per the State notified
salary structures which showed a wide variation.
Therefore, to maintain uniformity in central support for
teacher salary for all States/Uts and provide funds for
quality enhancement, the ceiling limits for support for
teacher salaries have been laid down under the integrated
scheme. Thus, while the teachers will continue to be
governed by the Terms and Conditions of the respective
States/Uts, the support under the Integrated Scheme would
be the same across all States and Uts in the Country. The
focus of the scheme is to support States in taking
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initiatives to improve the learning outcomes, strengthen
teacher training institutions, enhanced capacity building of
teachers and use of digital technology for effective
outcomes. The norms for salary of teachers has been
attached and marked herewith as ANNEXURE-9.”

29. The affidavit then gave details of the funds allocated to the
States/UTs under the SSA from the year 2014-15 to 2017-18 in a tabular

chart as under:-

Status of Four year Central Releases under SSA
S. 2014-15 2015-16 2016-17 2017-18
No. |BE 28258 22000 | 22500 crore 23500
crore crore crore
RE 24380 22015.10 | 22500 crore | 23593.86
Crore crore crore
(Rs. In lakh)
State Central Central Central Central
Releases Releases Releases Releases
1 Andaman & 147.21 359.46 479.14 1945.53
Nicobar
2 Andhra 154566.67 | 66810.81 63302.18 70431.00
Pradesh
3 Arunachal 33607.82 18179.44 19956.64 23022.07
Pradesh
4 Assam 97782.19 | 100464.64| 87652.30 123584.00
5 Bihar 216336.05 | 251557.32| 270688.45 255797.00
6 Chandigarh 3893.53 3521.81 3333.56 9265.50
7 Chhattisgarh 92705.30 62219.70 59262.77 67412.85
8 Dadar & 911.74 594.91 1068.37 5476.54
Nagar Haveli
9 Daman & 72.77 78.38 300.00 1038.57
Diu
10 | Delhi 6223.74 7293.80 8306.20 10976.90
11 | Goa 1310.39 813.58 869.11 862.60
12 | Gujarat 78476.49 61563.84 77740.52 65046.00
13 | Haryana 42110.65 34501.21 32000.88 36355.00
14 | HP 12547.30 | 12139.13 12825.46 30874.00
15 |J&K 51276.52 | 129980.54 | 107250.05 153797.98
16 | Jharkhand 75775.18 | 55863.31 50945.73 58984.54
17 | Karnataka 66213.52 | 41759.34 54495.51 54882.00
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18 | Kerala 21844.02 | 12858.86 11316.74 13680.00
19 | Lakshadweep 58.83 139.55 239.87 406.52
20 | Madhya 149094.92 | 160197.86 | 154455.08 173814.00
Pradesh
21 | Maharashtra 58288.54 | 4122528 | 60369.65 64232.00
22 | Manipur 21465.81 18355.46 4405.31 18377.00
23 | Meghalaya 20404.52 16627.04 | 20067.01 33579.51
24 | Mizoram 14739.70 9437.51 10934.31 12000.34
25 | Nagaland 20568.74 8739.53 10725.35 11717.00
26 | Puducherry 100.00 583.14 304.68 622.73
27 | Punjab 36215.98 30003.22 | 30002.69 31665.00
28 | Rajasthan 248041.55 | 193462.08 | 182578.48 198973.00
29 | Sikkim 4526.78 4054.36 3479.24 5684.35
30 | Telangana 81406.78 21776.01 41776.09 4424472
31 | Tamil Nadu 135819.79 | 82111.73 82111.30 86644.00
32 | Tripura 19800.14 16956.75 19190.95 20220.38
33 |UP 449867.53 | 505434.32 | 505433.98 424980.68
34 | Uttarakhand 22880.57 | 22588.40 | 25268.98 62499.00
35 | West Bengal 97240.30 84679.41 82185.33 89657.00
Central Releases 2403016.41 |2159013.36 | 2165744.89 | 2349361.32
Total

30. The affidavit then considered the financial implications if the

directions issued by the High Court in the present case were to be

implemented in all States/UTs. It was stated:-

“31. That consequent to the interim order of this Hon’ble Court
dated 27" March, 2018 in the present Petition, the Department
of School Education & Literacy, Ministry of Human Resource
Development, Government of India has attempted to estimate
the financial implication of the impugned judgment across the
States. The department has collected information from all 36
States and UTs regarding number of teachers sanctioned under
the erstwhile schemes of Sarva Shiksha Abhiyan (SSA),
Rashtriya Madhyamik Shiksha Abhiyan (RMSA) and number of
teachers available under the State cadres at elementary and
secondary level. The information was collected disaggregated
for Permanent Teachers, Contractual Teachers and Teachers
appointed by Local Bodies under SSA, RMSA and State Cadre.
Information on average monthly salary for each category of
teachers was also collected.
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32. That the Financial implication of the impugned judgment has
been estimated based on the number of teachers reported by
States for the year 2017-18 under the above mentioned three
categories and their average monthly salary. In case the Local
Body appointed teachers/Contractual Teachers are given salary
at par with the regular teachers of State cadre, it is estimated that
financial implication will be a minimum of Rs.Thirty Six
Thousand Nine Hundred Ninety Eight Crores (Rs.36998 crores)
per year. This estimation does not include perks and other
benefits which are applicable as per the extant rules of the
respective States/UTs, which will further add to the cost. A true
typed copy of the Estimation sheet is annexed and marked
herewith as ANNEXURE-11”

Annexure 11 to the affidavit was as under:-

S. State Tentative requirement of
No. additional Salary funding
1 Andaman & Nicobar 4.87

2 Andhra Pradesh 57.82

3 Arunachal Pradesh 183.16
4 Assam 316.94
5 Bihar 10460.70
6 Chandigarh 17.83

7 Chhattisgarh 5867.79
8 D & N Haveli 19.76
9 Daman & Diu 4.75
10 Delhi 56.66
11 Goa 7.82
12 Gujarat 78

13 Haryana 267.77
14 HP 463.56
15 Jammu & Kashmir 117.83
16 Jharkhand 3861.98
17 Karnataka 0

18 Kerala 31.54
19 Lakshadweep 2.34
20 Madhya Pradesh 2971.13
21 Mabharashtra 157.49
22 Manipur NA

23 Meghalaya 288.09
24 Mizoram 102.64
25 Nagaland 90.03
26 Odisha 429.19
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27 Puducherry .98

28 Punjab 147.04

29 Rajasthan 0

30 Sikkim 131.68

31 Tamil Nadu 0

32 Telangana 0

33 Tripura 103.31

34 Uttar Pradesh 8448.78

35 Uttarakhand 67.74

36 West Bengal 2316
Total Fund required 36998.00

31. When the matters were taken up for hearing, the submissions for

the State Government were made by Shri Dinesh Dwivedi, Shri Rakesh

Dwivedi and Shri Shyam Divan, learned Senior Advocates.

A) Shri Dinesh Dwivedi, learned Senior Advocate submitted that the
teachers appointed before 2006 and the Niyojit Teachers appointed in terms
of 2006 Rules stood on a different footing and the distinction made by the
State Government on that basis was quite natural and rational. It was the
decision of the State Government not to make any further appointments in
the category of State Government Teachers and as such, those appointed

before 2006 were part of a dying or vanishing cadre. The reliance on
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pay-scales of such dying or vanishing cadre and to apply them to more than
four lakh teachers appointed in terms of 2006 Rules would not only be an
incorrect and imperfect idea but would also entail tremendous economic
burden on the State. In such matters, the economic capacity has always
been considered by this Court to be a relevant circumstance. In his
submission, the distinction between those appointed prior to 2006 forming
a dying cadre and those appointed in terms of 2006 Rules, who were
appointed at local or block levels, was a valid classification. He relied
upon judgments of this Court in i) Tarsem Lal Gautam and anotherr. vs.
State Bank of Patiala and others’, ii) V. Markendeya and others vs. State
of Andhra Pradesh and others.%, iii) Dharwad Distt. PW.D. Literate Daily
Wage Employees Association and others vs. State of Karnataka and
others’, iv) Secretary, Finance Department and others vs. West Bengal
Registration Service Association and others®, v) State of U.P. and others vs.
Ministerial Karamchari Sangh’, vi) State of Haryana and another vs.
Haryana Civil Secretariat Personal Staff Association” and vii) S.C.

Chandra and others vs. State of Jharkhand and others".

5 (1989) 1 SCC 182

6 (1989) 3 SCC 191

7 (1990) 2 SCC 396

8 1993 Supp (1) SCC 153
9 (1998) 1 SCC 422

10 (2002) 6 SCC 72
11 (2007) 8 SCC 279
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B) Shri Rakesh Dwivedi, learned Senior Advocate submitted that with
the insertion of Article 21A in the Constitution and Right to Free and
Compulsory Education of Children being a Fundamental Right, the State
was required to spread educational opportunities and establish schools in
remotest areas. The State had never been averse to granting pay-scales
which could be more remunerative but initially the emphasis had to be on
spread of education within the constraints of its resources. He submitted
that as a part of the Constitutional obligation of providing free and
compulsory education, the State has set up 21261 new primary schools,
upgraded 19617 primary schools to middle school level and also upgraded
3129 middle schools to secondary or senior secondary level and that the
State has presently been spending 20% of its budget on education. Since
the first and foremost objective was to achieve spread of education, with
the passage of time, the State has consciously been improving the
emoluments which were initially granted to Niyojit Teachers. He further
submitted that in terms of provisions of the Act it is the responsibility of the
State to spread education in every neighbourhood and in every nook and
corner of the State. He submitted that the policy of roll out of
universalisation and spread of education was carefully crafted keeping in

mind the capacity of the State. First task having been achieved, the State is
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now gearing up for improving the quality of education and in that pursuit
the State would certainly make the service conditions more remunerative to
attract better talent and render its constitutional obligation with greater
emphasis, but to compare the present scales with that of a dying or
vanishing cadre was completely unjustified. He relied upon decisions of
this Court in i) Official Liquidator vs. Dayanand and others", ii) State of
Punjab and another vs. Surjit Singh and others”, iii) Steel Authority of
India Limited and others vs. Dibyendu Bhattacharya”, iv) Gopal Chawala
and others vs. State of Madhya Pradesh and others” and v) M.M.L.

Aurora and others vs. Union of India and others'".

Shri Rakesh Dwivedi, learned Senior Advocate also gave a Note, the
relevant part of which was as under:-

“After change of government in Bihar in November 2005, it was
found that 12% (23,15,362) children between the ages of 6-14
years were out of school. Due to the pro-active stance of the
State of Bihar and implementation of the Right to Education Act
and the mandate of 73" and 74™ Amendments read with 11" and
12" Schedule, thisstands reduced to less than 1% (2,01,806)
children today.

In order to rectify this and extend the reach of education (both
rural and urban) within its meagre resources, State of Bihar took
a policy decision and resolved to recruit new teachers through
its Panchayati Raj Institutions. New Rules were enacted and all
recruitments to the post of teachers at all levels of school

12 (2008) 10 SCC 1
13 (2009) 9 SCC 514
14 (2011) 11 SCC 122
15 (2014) 13 SCC 792

16 1995 Supp (1) SCC 279
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education were made through this mode only. Old method of
recruitment was abolished and the cadre of existing Assistant
Teachers became a Dying Cadre, as per chart below:

School Regular Regular Teachers (at present)
Teachers
in 2006

Elementary | 1,04,259 57293

By its order dated 13.10.2011 in
a Contempt Petition, Bihar was
compelled to appoint 34,540
Assistant Teachers on the basis
of a merit list prepared by this
Hon’ble Court (reported as 2014
(11) SCC 405.

32,327 were appointed and
dispute was raised in respect of
2213. 6170 out of them have
retired and 26157 still remain in
service.

(31136+26157 = 57293)
Secondary 18458 7800

After Right to Education Act, 2009, Union Govt. declared Sarva
Shiksha Abhiyan as the main instrument to implement the
provisions of the Right of Children to Free & Compulsory
Education Act, 2009 and consequently, the same was renamed as
SSA-RTE. Niyojit Teachers (respondents) are governed by new
Rules framed under the 73" and 74™ Constitution Amendment.
RTE provides for sharing of resources between Centre and
States for implementation of the Act.

Population of the State of Bihar is 10.41 crores. After 2005, it
has opened 21261 new Primary Schools and Upgraded 19617
Primary Schools to Middle School under Sarva Shiksha
Abhiyan. 3129 Middle Schools were upgraded to Secondary or
Senior Secondary School, which on date is as follows:

Primary Schools 42614
Middle Schools 29149
Secondary/Senior Secondary 5615

Impugned judgment has treated the matter as a simple service
dispute. It has failed to appreciate the larger objective sought to
be achieved, financial capacity of the State, financial impact on
the Union of India and the State of Bihar, balancing competing
interests of the regular and niyojit teachers, its financial
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ramification for other States in the implementation of Right to
Education Act and Sarva Shiksha Abhiyan, its implication for all
the other employees either working on contract or under
different Schemes of the Center or the State and such like social
objectives.”

O Shri Shyam Divan, learned Senior Advocate submitted that the
concept of “equal pay for equal work” was alien to this case and the case
involved complex policy issues. He submitted that the matter must be
considered from the standpoint of the approach adopted by the State
Government and all the constitutional options that were open to the State.
On one hand it was the goal set out under Article 21A which was sought to
be effectuated by the spread the education and on the other hand, the idea
was devolution of powers to Panchayats in terms of Parts IX and IXA of
the Constitution. The peculiar situation in Bihar was that at least 12% of
the children were not being educated at all. This was essentially because of
inadequate number of schools and inadequate number of teachers. This
was sought to be remedied by appointment of one lakh Shiksha Mitras
initially to cater to rural areas. The challenge to bring those 12% children
who were outside the schools into the stream of education itself required
tremendous efforts and consequent constraints on budgetary allocations. It
is in this background that the attempts on the part of the State must be seen.

The State not only absorbed those Shiksha Mitras but also recruited more
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than 3.50 lakh Niyojit Teachers. It was his submission that the attempts
and advances so made by the State could neither be called exploitative nor
was dignity of any individual teacher compromised in any manner. The
developments since 2006 are indicative that the State has substantially been
improving the pay-scales and emoluments available to the Niyojit Teachers.
He further submitted that the changes in Education System brought about
in the State of Bihar post 2006 and the substantial spread in education had
also improved enrolment of girl students and helped achieve reduction in

Total Fertility Rate. He submitted a Note as under:-

“1. Improvement in Girls Enrolment & Education

The enrolments of girls increased significantly from 57.75
Lac (43.47% of total enrolment) in 2005-06 to 101.37 Lac
(50.69% of total enrolment) in 2016-17 in elementary classes
(1-VIII) of Government schools. Similarly, enrolments of girls
considerably increase from 4.24 Lac in 2006-07 to 14.41 Lac in
2016-17 in secondary classes (IX-X) of government schools.
The details are as under:-

Elementary Classes (I to VIII)
Year Total Girls Enrolment % Increase
Enrolment
2005-06 | 13282932 5775325 43.47%
2016-17 | 19995608 10137266 50.69%
Secondary Classes (IX-X)
2006-07 1158904 424790 36.65%
2016-17 | 2865460 1441176 50.29%

The result of 10™ and 12™ Board also support the arguments and
the status of passed out girls from 2006 to 2017 of 10™ and 12"
Board is as follows:-
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Year 10" board 12" board

Total Girls % App. | Total Girls % App.

Appeared | Appeared Appeared | App.

Student Student
2005 | 560376 186613 | 33.30% | 314802 99238 |31.52%
2006 | 599104 207705 | 34.67% | 339604 110579 | 32.56%
2007 | 688508 255463 | 37.10% | 460609 170117 |36.93%
2008 | 769244 294514 | 38.29% | 508332 194456 | 38.25%
2009 | 901965 362506 | 40.19% | 583209 | 234116 | 40.14%
2010 | 974393 403226 | 41.38% | 607718 | 246830 | 40.62%
2011 | 931332 399328 | 42.88% | 702069 | 283384 | 40.36%
2012 | 1262026 565228 | 44.79% | 812315 | 328391 |40.43%
2013 | 1364023 604247 | 44.30% | 820590 | 323514 |39.42%
2014 | 1338268 610388 | 45.61% | 996954 | 414533 | 41.58%
2015 | 1424423 653307 | 45.86% | 1219315 | 480491 | 39.41%
2016 | 1577840 725169 | 45.96% | 1152826 | 484110 | 41.99%
2017 | 1763471 866283 | 49.12% | 1257342 | 556084 | 44.23%

2. Reduction in Total Fertility Rate (TFR)

As per Sample Registration System (Registrar General of
India), the Total Fertility Rate (TFR) of Bihar has been reduced
significantly from 4.3 in 2005 to 3.3 in 2016. This is directly
related to educational standard of girls, who are potential
mother. This can be seen from the report of sample Registration
System (SRS) for the year 2016 for the State of Bihar (copy
enclosed as Annexure A) and report of NITI Aayog (copy
enclosed as Annexure-B) which is as follows:

Education Level

Total Fertility Rate (TFR)

Illiterate 4.2
Without formal education 3.9
Below Primary 3.9
Primary 3.3

Middle 3.0

Class-X 2.7
Class-XII 2.2
Graduate & above 2.1
State Average 3.3
National Average 2.3

Source: - Sample Registration System (SRS) published
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Annually (Registrar General of India)

3. Breakup of Out of School Children (6-14 years)

Out of School Children (6-14 years)
Year Total Girls SC
2005-06 2315362 1128110 588491
2017-18 201806 94974 55297

Following chart was also placed on record indicating Literacy Rate in

State of Bihar in last seven decades:-

Year Total Male Female
India Bihar |India | Bihar |India | Bihar
1951 18.33 13.49 |27.16 |22.68 |8.66 422
1961 28.30 21.95 140.40 |35.85 |15.35 |8.11
1971 34.45 23.17 |46.96 |35.86 |21.97 |9.86
1981 43.57 32.32 |56.38 |47.11 [29.76 |16.61
1991 52.21 3749 |64.13 |51.37 [39.29 |21.99
2001 64.83 47.53 |75.26 |60.32 |53.70 |33.57
2011 73.04 61.80 |80.14 |71.20 |64.60 |51.50

It is evident from above table that the decadal growth in female
literacy in Bihar between 2001 and 2011 was 18%, which was
highest in India. For this State Literacy Mission Authority
(Govt. of India) gave award to the Principal Secretary,
Department of Education, Govt. of Bihar in 2012.”

Shri Divan relied upon decisions of this Court in Bidi Supply
Company vs. The Union of India and others'’, The State of Gujarat and
Shri Ambica Mills Limited, Ahmedabad and another’®, The

another vs.

Superintendent and Remembrancer of Legal Affairs, West Bengal vs.

17 1956 SCR 267
18 (1974) 4 SCC 656
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Girish Kumar Navalakha and others”, H.H. Shri Swamiji of Shri Amar
Mutt and others vs. Commissioner, Hindu Religious and Charitable
Endowments Department and others™, Col. A.S. Iyer and others vs. V.
Balasubramanyam and others®, Javed Niaz Beg and another vs. Union of
India and another”, Malpe Vishwanath Acharya and others vs. State of
Maharashtra and another”, Javed and others vs. State of Haryana and
others™, State of Maharashtra and others vs. Jalgaon Municipal Council
and others”, Sooraram Pratap Reddy and others vs. District Collector,
Ranga Reddy District and others’® and Shivashakti Sugars Limited vs.

Shree Renuka Sugar Limited and others”.

32. Responding to the observations of the High Court in the Judgment
under appeal and queries raised by this Court during the course of hearing
whether the emoluments received by Niyojit Teachers were lesser than the
salaries of non-teaching staff in schools, following details were furnished

by the State in a tabular chart.

“(1) What are the salaries of non-teaching staff in schools?

19 (1975) 4 SCC 754
20 (1979) 4 SCC 642
21 (1980) 1 SCC 634
22 1980 Supp SCC 155
23 (1998) 2 SCC 1

24 (2003) 8 SCC 369
25 (2003) 9 SCC 731
26 (2008) 9 SCC 552

27 (2017) 7 SCC 729
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There are posts of clerk and peon only under non-teaching
staff category in secondary/senior secondary schools. There are
no posts of non-teaching staff in Primary Schools (Class I-V)
and Middle Schools (Class I-VIII).

Comparison of salary of Peon, Clerk and Niyojit Teachers

A. On initial appointment

(Amount in Rs.)
Descri | Peon | Clerk Primary | Primary | Secondary | Senior
ption | (Worki | (Workin | Niyojit Niyojit Niyojit Secondary
ng gunder | Teachers | Teachers | Teachers (10+2)
under | State (Trained) | (Graduate | (Trained) | Niyojit
State | Govt.) Trained) Teachers
Govt. (Trained)
Basic | 18000 19900 13370 13370 13370 13370
DA . @| 1260 1393 936 936 936 936
7%
HRA 720 796 535 535 535 535
@ 4%
Medica | 1000 1000 1000 1000 1000 1000
1
Gross | 20980 | 23089 15841 15841 15841 15841
salary

Note: No Grade Pay for Teacher for first two years of their
Services.

B. After completion of two years of service

Descri | Peon Clerk Primary | Primary | Secondary | Senior
ption | (Workin | (Working | Niyojit Niyojit Niyojit Secondary
gunder | under Teachers | Teachers | Teachers | (10+2)
State State (Trained) | (Graduate | (Trained) | Niyojit
Govt. Govt.) - Trained) Teachers
(Trained)
Basic | 19100 21100 19650 20740 20740 21820
D.A. 1337 1477 1376 1452 1452 1527
@ 7%
HRA 764 844 786 830 830 873
@ 4%
Medic | 1000 1000 1000 1000 1000 1000
al
Gross | 22201 24421 22812 24022 24022 25220
salary
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C. After completion of two years of service with 20%
proposed enhancement of salary as per recommendation
of three persons committee constituted by the Hon’ble
Supreme Court.

33.

Descri | Peon Clerk Primary | Primary Secondar | Senior
ption | (Working | (Working | Niyojit | Niyojit Niyojit | Secondary
under under Teachers | Teachers [Teachers | (10+2)
State State (Trained) | (Graduate (Trained) | Niyojit
Govt. Govt.) Trained) Teachers
(Trained)
Basic 19100 21100 23610 24930 24930 26240
D.A. 1337 1477 1653 1745 1745 1837
@ 7%
HRA 764 844 944 997 997 1050
@ 4%
Medic 1000 1000 1000 1000 1000 1000
al
Gross | 22201 24421 27207 28672 28672 30127
salary

The State also placed on record, increases in emoluments granted to

Niyojit Teachers at various stages, as under:-

Increases in Salary of Elementaryv Nivojit Teachers (Trained)

— At a Glance

Description | Initial | Present | Increase | % Remarks

fixed Gross in Increase

Salary | Salary Amount

per per of Salary

Month | Month* | (In Rs.)

(inrs.) | (InRs.)
Recruited in 1500 25564 24064 1604 | Pay Scale
2003 w.e.f.
Shiksha Mitra 01.07.2015 &
(Trained) increment of
Recruited in 5000 24843 19843 397 2.57 times in
2006 — the basic pay
Panchayat/ w.e.f.
Prakhand/ 01.04.2017 as
Nagar per
Shikshak recommendat
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(Trained) ion of 7" Pay
Recruited in 7000 24134 17134 245 Commission
2010 -
Panchayat
/Prakhand/
Nagar
Shikshak
(Trained)
Recruited in 10000 22812 12812 128
2013 -
Panchayat/
Prakhand/
Nagar
Shikshak
(Trained)

*Note — Gross Salary includes Dearness Allowances (DA),
House Rent Allowances (HRA) & Medical Allowances.

After proposed enhancement of salary by 20%, as per
recommendation of three persons committee constituted by
Hon’ble Supreme Court.

Description Present | Revised | DA | HRA | Medical | Proposed
Basic Basic ** | (7%) Gross
Salary

Recruited in 2003 — | 22130 26590 1861 | 1064 1000 30515.00
Shiksha Mitra
(Trained)

Recruited in 2006 — | 21480 25810 | 1807 | 1032 1000 29649
Panchayat/prakhand/
Nagar Shikshak
(Trained)

Recruited in 2010 — | 20850 25050 | 1754 | 1002 1000 28806
panchayat/Prakhand/
Nagar Shikshak
(Trained)

Recruited in 2013 - | 19650 23610 | 1653 | 944 1000 27207
panchayat/Prakhand/
Nagar Shikshak
(Trained)

**Note — As per recommendation of three persons committee
constituted by Hon’ble Supreme Court, those Niyojit teachers,
who pass the special examination, would be covered under the
upgraded pay structure, as per the category mentioned as against
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their designation in the proposed pay-matrix, with an increment
of 20% in their pay of the pre-upgraded scale, which are being
paid w.e.f. 01.01.2016.”

34. Shri K.K. Venugopal, learned Attorney General for India, advanced
submissions on behalf of Union of India. It was submitted that though the
teachers appointed prior to 2006 and Niyojit Teachers were working in the
same schools and carrying on similar functions, they formed separate
cadres and came from different streams. The learned Attorney General
relied upon decisions of this Court in State of Punjab vs. Joginder Singh®
and in Zabar Singh and others vs. the State of Haryana and others” and
more particularly paragraphs 25, 27, 28, 29, 30, 32, 33, 35, 36, 37 and 42
of said decision. According to the learned Attorney General, if there are
two different or dissimilar groups there can be disparity. He submitted that
for employees of the State Government it was a matter of status while
Niyojit Teachers were recruited through completely different source. In his
submission for doctrine of “equal pay for equal work™ to be invoked there
has to be wholesale identicality and if there be any distinction in matters
including mode of recruitment, the doctrine could not be made applicable.

He also relied upon decisions of this Court in Kishori Mohanlal Bakshi vs.

28 1963 Suppl. 2 SCR 169
29 (1972) 2 SCC 275
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Union of India & Ors.”” and Randhir Singh vs. Union of India and
others’!, State of Haryana and others vs. Jasmer Singh and others®, State
of U.P. and others vs. Ministerial Karamchari Sangh® Orissa University of
Agriculture and Technology and another vs. Manoj K Mohanty™,
Government of W. B. vs. Tarun K. Roy and others™, State of Haryana and
others vs. Charanjit Singh and Others® and S.C. Chandra and others vs.
State of Jharkhand and others". It was submitted by him that the spread of
education as was sought to be achieved in terms of the mandate of the RTE
Act required the resources of the State to be utilised to the maximum and
in such executive functions and policy matters the Court ought not to
interfere. He relied upon decision of this Court in Indian Drugs &
Pharmaceuticals Limited Vs. Workmen, Indian Drugs & Pharmaceuticals
Limited” and also invited attention to paragraphs 23 onwards from the
affidavit of the Union of India as well as the estimation of additional
financial burden as quoted hereinabove. It was submitted that the direction
passed by the High Court would result in complete budgetary mismatch

and tremendous burden on the State.

30 AIR 1962 SC 1139
31 (1982) 1 SCC 618
32 (1996) 11 SCC 77
33 (2003) 5 SCC 188
34 (2004) 1 SCC 347

35 (2007) 1 SCC 408
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35. In response to certain questions raised by the Court during the
course of hearing, the learned Attorney General submitted that education
being a concurrent list topic, the recruitment and other service conditions
of teachers including the matters concerning salary and pay fixation were
within the domain of the concerned State Government; that the provisions
of the Act did not prescribe the percentage share of grant-in-aid by Central
Government and that there was no obligation on part of the Central
Government to provide 60% of the State’s education budget or estimates;
that no funds were sought by the State of Bihar to address the issues of
disparity in salary of teachers and that State of Bihar was getting second
highest funds under ‘Sarva Shiksha Abhiyan’. With respect to applicability
of Rule 20(3) of 2010 Rules, the learned Attorney General submitted that
said Rule was applicable only to Union Territories without Legislatures,
Kendriya Vidyalayas, Navodaya Vidyalayas and the States and Union
Territories with Legislatures were expected to have their own Rules and

State of Bihar had published its own set of Rules in 2011.

36. The submissions on behalf of Niyojit Teachers and their
organizations who appeared as respondents and intervenors were led by
Mr. Kapil Sibal, learned Senior Advocate on behalf of Bihar Rajya

Prarambhik Shikshak Sangh. The submissions of the other learned counsel
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who followed him are dealt with in the order that they appeared and

argued. It was submitted by Mr. Sibal:-

(1) Niyojit Teachers were working in same schools, the management
and control of which, was taken over by the State. The Niyojit
Teachers were imparting education in same schools and discharging
same functions as were being discharged by the Government

Teachers.

(11)) RTE Act contemplated schools owned by the appropriate
Government and those which are owned by the local authorities. In

the present case all the schools in question were owned by the State.

(111) Under Section 6 of the RTE Act the appropriate Government was
obliged to carry out the provisions of the Act within a period of three

years.

(iv) Section 7 of the RTE Act put the responsibility on the Central
Government as well as the State Government concurrently for

carrying out the provisions of the Act.

(v) The Union Government had actually collected Education Cess
and as such the budgetary constraints could never be an argument to

defeat the rights of Niyojit Teachers.
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(vi) As a matter of law, financial difficulty would be no ground to
oppose the rightful demands of Niyojit Teachers for equal pay for
equal work which has always been held to be a constitutional

obligation.

(vii) In fact, the obligation to raise money was on the State and it

cannot be heard to raise a plea of budgetary constraint.

(viii) Rule 7 of 2010 Rules obliged the Central Government to
prepare annual estimates of capital and recurring expenditure for
carrying out the provisions of the Act for a period of 5 years. Raising
of resources was integral to the functioning of and carrying out the

obligations under the RTE Act.

He distinguished the decisions cited by the learned counsel appearing
for State of Bihar and relied upon decisions of this Court in Dhirendra
Chamoli and Another vs. State of U.P*°., Bhagwan Dass and others vs.
State of Haryana and others’’, Jaipal and others. vs. State of Haryana and
others’, State of Punjab & others. vs. Jagjit Singh and others.”. He
submitted that education has always been at the core and of immense
importance for advancement of a society and the State having failed to

discharge its duty in ensuring non-discriminatory treatment to its teachers,

37

36 (1986) 1 SCC 637
(1987) 4 SCC 634
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the Court may set to malaise right. He submitted that the drift of the
submissions advanced by the State as well as the Union of India would

mean that there ought not to be cadre of quality teachers.

37. Mr. C.A. Sundaram, learned Senior Advocate appeared for certain
associations of teachers and submitted that it was not open to the State to
plead and argue financial burden or difficulty in carrying out responsibility
enjoined by the provisions of the constitution and particularly Article 21A
of the Constitution. It was his submission that effectively Niyojit Teachers
were made to carry the burden and pay for the constitutional goals which
the States was obliged to achieve. He emphasized that nature of
responsibility, qualifications, experience and duties discharged by Niyojit
Teachers were at par with the Government Teachers that both the
categories were discharging their functions and imparting education in
same schools and as such there could be no distinction. He relied upon
decisions of this Court in Ashoka Kumar Thakur vs. Union of India and
others.”®, Society for Unaided Private Schools of Rajasthan vs. Union of
India and Another”’, Karnataka State Private College Stop-Gap Lecturers

Association vs. State of Karnataka and Others™, Baseeruddin M. Madari

38

(2008) 6 SCC 1
39 (2012) 6 SCC 1
40 (1992) 2 SCC 29
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and others. vs. State of Karnataka and Others”, State of Uttar Pradesh

and another vs. Anand Kumar Yadav and others”

38. Mr. Vijay Hansaria, learned Advocate submitted that Article 21A
was inserted by the 86" Constitutional Amendment Act on 12" December,
2002 but came into force on 01.04.2010. After enactment of the RTE Act
on 26.08.2009, two notifications were issued on 16.02.2010. Under the
first notification, the provisions of Article 21A were directed to come into
force on 01.04.2010 while under the second notification the provisions of
the RTE Act were directed to come into force on 01.04.2010. These
developments indicate that though the Constitutional Amendment Act was
passed in the year 2002, period of almost 8 years was given to the States to
gear themselves up and cope up with the obligations which were to be
discharged in terms of Article 21A read with the provisions of RTE Act.
He emphasised that the idea of free and compulsory education first
germinated in the decision in Unni Krishnan, J.P. and others vs. State of
Andhra Pradesh and others”, which was later reccommended in 165" Law
Commission Report. The States thus had enough time at their disposal to

equip themselves adequately to cope up with the obligations as aforesaid.

41 1995 Supp (4) SCC 111
42 (2018) 13 SCC 560
43 (1993) 1 SCC 645



Civil Appeal No...... of 2019 @ SLP(C)No.20 of 2018 etc.

74
State of Bihar and Ors. vs. The Bihar Secondary Teachers Struggle Committee,
Munger & Ors.

He further submitted that under various enactments namely National Food
Security Act, 2013, Juvenile Justice Act, 2015, Mahatma Gandhi National
Rural Employment Guarantee Act, 2005. Child and Adolescent Labour
(Prevention and Regulation) Act, 1986, separate funds are constituted and
if budgetary constraints is the reason, a mandamus on the lines that was
issued by this Court in M.C. Mehta vs. State of T.N. and others*, could be
issued. He also invited attention of the Court to the report of the Controller
and Auditor General which indicated that substantial sums were collected
as primary education cess and higher and secondary education cess. The
information in that behalf available in para 2.3.3 of the Report of CAG for

the year 2016-17 was as under:

“2.3.3 Secondary and Higher Education Cess

The Secondary and Higher Education Cess (SHEC) was
introduced in the Finance Act, 2007, to fulfil the commitment of
Secondary and Higher Education.

Scrutiny of the Union Finance Accounts for the period 2006-07
to 2016-17 revealed that a total collection of SHEC of X 83,497
core has been made and is being credited in the CFI without
creating any reserve fund in Public Account.

Unlike the creation of Prarambhik Siksha Kosh in the case of
primary/elementary education cess, for the SHEC neither a Fund
was designated to deposit the proceeds of SHEC nor were
schemes identified on which the cess proceeds were to be spent.
Consequently, the commitment of furthering Secondary and
Higher Education Cess as envisaged in the Finance Act was not
transparently ascertainable.

44 (1996) 6 SCC 756 para 29
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The matter of non-creation of Fund and non-dentification of
schemes was raised in previous years’ Report but the trend is
persistent.”

He also relied upon decision of this Court in Secretary, State of

Karnataka and others vs. Umadevi (3) and others® (para 55).

39. Mr. Salman Khurshid, learned Senior Advocate submitted that the
content of Right under Article 21A of the Constitution would be
meaningless unless the role of a teacher was not considered in proper
perspective. For a child to be given good quality education, the teachers
must be well qualified and ensured decent wages. In his submission that
would be the true import of Rule 20(3) of 2010 Rules and it was the
responsibility of a State to garner resources. He relied upon extracts from a
book* and particularly paragraphs 5 and 6 captioned “Public Expenditure

and Education Policy”. The relevant extract which was relied upon was:-

“While the development of low-cost schooling facilities has
helped to expand the reach of elementary education in spite of
widespread budgetary crises at the state level, gaping
inadequacies remain (both in quantitative and qualitative terms)
in the schooling infrastructure, as the findings mentioned in the
preceding section indicate. Further, the trend towards increasing
reliance on second-track education facilities has some troubling
features. At least three serious issues arise in this context,
related respectively to quality, equity and sustainability.

The quality issue is concerned with the fact that teacher
qualifications and infrastructural facilities are often poorer in
second-track schooling facilities than in regular schools. In

45 (2006) 4 SCC 1
46 [ “India — Development and Participation” by Jean Dreze and Amartya Sen]
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some cases there are also compensating features, especially
greater accountability (e.g. due to better work incentives or
closer community involvement), but the question remains
whether these facilities can really be expected to deliver
education of acceptable quality.

The equity issue follows from that concern: if ‘second-track’
means ‘second-rate’, the expansion of alternative schooling
facilities involves a real danger of diluting the right of
underprivileged children to quality education. While these
facilities might help them in the short term, this might be done at
the risk of perpetuating the deep inequities of India’s schooling
system, whereby children of different social backgrounds have
vastly different educational opportunities (not only in terms of
the divide between government and private schools but now also
within the framework of government schools.”

40. Ms. Vibha Datta Makhija, learned Senior Advocate placed
comparative chart of salary and emoluments drawn by Niyojit Teachers as
against Government Teachers at various levels. She submitted that the
introduction of Article 21A in the Constitution was not an exercise done
overnight but considerable thought process had gone into, in making such
Right a reality. Even after the introduction of Article 21A, substantial
period of eight years was afforded to the States to equip themselves on
every front. In her submission, Sections 23 and 25 of the Act ensure
qualitative and quantitative aspects and if both the aspects are taken
together it would be inevitable that the teachers must be in adequate
numbers and also must have decent wages. According to her, there were

three sets of guarantees available to Niyojit Teachers. First, under Article
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41 of the Constitution, the second under Article 14 of the Constitution and
the third under the provisions of the RTE Act, on the basis of which the
Niyojit Teachers could rightfully claim parity in salary and emoluments.
She relied upon the Report of the Finance Commission, the relevant

portion being:-

“12.19... ....The MHRD estimations have assumed a
minimum salary of Rs.5000 per month for primary
teachers and Rs.7000 per month for upper primary
teachers. There is no uniform pattern in the manner of
appointment and pay scales of SSA teachers across states.
In some states such teachers are appointed by the State
Government on regular pay scales, whereas in many
others, such teachers are appointed by local governments
on local body pay scales or on contract. The
implementation of the Sixth Central Pay Commission
(CPC) would, in any event, create an upward pressure on
teachers’ salaries, whatever the mode of appointment. We
have, therefore, assumed an increase of 30 per cent over
the base year, in view of the fact that the bulk of these
teachers are located in rural areas. We have also provided
for an annual increase of 6% on these salaries, in
conformity with our assumption of the post-CPC yearly
increase in salaries of government servants. Similarly,
while SSA does not provide for any annual increase in the
quantum of funds on account of inflation, we have
provided for an annual increase of 5 per cent across all
non-salary components of the scheme.

12.20 The SSA began with a matching fund
requirement of 15 per cent from states in 2001-02. Till
2006-07, the matching fund requirement was 25 per cent.
It has increased progressively to 35 per cent in 2007-08
and 2008-09 and to 40 per cent in 2009-10. It is expected
to go up to 45 per cent in 2010-11 and to 50 per cent in
2011-12, the terminal year of the Eleventh Five Year Plan.
We assume that the same ratio will continue in the

47 13" Finance Commission, for 2010-15 published in 2009
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remaining years of the award period. Various states have
expressed difficulties in providing this matching share,
especially since the size of their annual plans has
increased over the years.

12.21 We are of the view that, in the given
circumstances augmenting the resources of the states to
cater to this need will be the most appropriate way to
provide grants for the elementary education sector. This
will also provide some fiscal space to the states to meet a
part of the additional resources required to implement the
RTE Act. We have also considered the fact that given the
resource scarcity faced by the states as a result of the
economic slowdown, several states have not been able to
provide for their share of 40 per cent in 2009-10. In fact,
we estimate that due to the adverse fallout of the economic
downturn, the states may not be able to provide more than
35 per cent from their resources over the current year and
the next year. Hence, we recommend for the award
period, a grant of 15 per cent of the estimated SSA
expenditure of each state. This amount will cover the
difference between the targeted state share of 50 per cent
by the terminal year of the Eleventh Plan and the
contribution required to be made in 2008-09, i.e. 35 per
cent of the individual states’ SSA share.

12.22 The north-eastern states are required to
provide only 10 per cent from their resources as their share
for SSA. However, as the MHRD has pointed out in a
supplementary memorandum, several of these states have
not been able to provide even this amount, leading to
slowdown in implementation of SSA. In order to alleviate
the fiscal constraints of these states we recommend a grant
amounting to the difference between the average amount
contributed by each state in the years 2007-08 and
2008-09 and the amount they need to contribute (on the
basis of a 10 per cent share) in each of the five years of the
award period, subject to a minimum of Rs.5 crore per year.
The requirement of the north-eastern states, calculated on
this basis, is Rs.367 crore over a period of five years.

12.23 The recommended grant for -elementary
education for all these states, in aggregate, works out to
Rs.24,068 crore. The state-wise and year wise allocations
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are given in Annex 12.1. In order to ensure that these
grants do not substitute for the current expenditure of
states, we stipulate that the expenditure (plan + non plan)
under elementary education, i.e. major head 2202,
sub-major head-01, exclusive of the grants recommended
herein, should grow by at least 8 per cent, the assumed
growth rate in our projections of the non-salary component
of the social sector during the award period, annually,
during 2010-15.”

Ms. Makhija then submitted that there had been three categories of
teachers in the State, first category being that of regular teachers who are
getting salary and emoluments at government pay scale. The second
category was that of Shiksha Mitras who were inducted under Central
Schemes since 2002. The third category of teachers are those who were
inducted in terms of 2006 Rules. The second category as stated above,
now stands merged in the last category and are collectively known as
Niyojit Teachers. She relied upon decisions in State of Gujarat and
Another vs. Raman Lal Keshav Lal Soni and Others®, State of U.P. and
Others vs. Chandra Prakash Pandey and Others®”, Shayara Bano vs.

Union of India and Others’’, E. P Royappa vs. State of Tamil Nadu and

Another’’.

48 (1983) 2 SCC 33

49 (2001) 4 SCC 78 para 10
50 (2017) 9 SCC 1

51 (1974) 4 SCC 3 para 85
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Ms. Makhija also submitted that the distinction drawn by the learned
Attorney General was artificial and without any nexus to the object. She
further submitted that the State cannot let disparity continue and

perpetuate inequality.

41. Mr. P. Chidambaram, learned Senior Advocate stressed on the
content of the right under Article 21A and submitted that the emphasis
must be on good quality education. He submitted that under Section 26 of
the RTE Act, the vacancy position of teachers could not be more than 10%
and as such the teachers had to be appointed in adequate numbers to
match the Pupil-Teacher ratio as prescribed and it would not be proper on
part of the State to put up an excuse of budgetary constraints. He further
stated that under Section 28 of the Act, a teacher would not be allowed to
engage himself in private teaching activity. He relied upon State of
Punjab and Others vs. Jagjit Singh and Others’, Hussainara Khatoon and
Others (IV) vs. Home Secretary, State of Bihar, Patna™, Khatri and
Others (II) vs. State of Bihar and Others’, Ashoka Kumar Thakur vs.

Union of India and Others® and Brij Mohan Lal vs. Union of India and

52 (1980) 1 SCC 98 para 10
53 (1981) 1 SCC 627 para 5
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Others™. Lastly, he urged that the right under Article 21A ought to be

made meaningful.

42. Dr. A. M. Singhvi, learned Senior Advocate appeared on behalf of
Bihar Madhyamik Shikshan Sangh representing those teaching classes 1X
onwards. According to him, the total liability in terms of the decision
rendered by the High Court in the present matter was in the range or
Rs.9283.69 Crores out of which the share allocable to the Central
Government would be Rs.4599.07 crores and that of the State
Government would be Rs.4684.63 crores. In a Note presented by him, the
aspect that Niyojit Teachers were performing same/similar duties and

responsibilities was highlighted as under:-

“) It is admitted fact that these Niyojit teachers are
discharging same/similar duty and responsibility as
discharged by the Regular teachers of Pre-2006 Rules.
The impugned order has dealt it in detail and returned
important finding on this issue in favour of these teachers
at more than one place.

i1) These Niyoj